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Preliminary Statement 


The United States respectfully petitions for rehearing, 
and suggests rehearing in banc, of the opinion of a panel 
of this Court (Smith, Hays, ana Meskill, C.JJ.i, tiled 
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September 26, 1975, reversing an order of the United 
States District Court for the Northern District of New 
York requiring pretrial disclosure of the names and ad¬ 
dresses of all Government witnesses to be called at trial 
and excluding the testimony of any Government witness 
not so identified. 

Reasons For This Petition 

The Government appealed the order of the District 
Court ; n this case, and the panel has reversed it. The 
Government might thus be thought to have prevailed on 
this appeal, but its victory is a hollow one indeed. Though 
ultimately according the Government the relief to which it 
was entitled, the panel opinion has done so on a basis 
which permits pretrial disclosure of Government witnesses 
on unsupported demand by criminal defendants in 
all but extraordinary cases like this one, and the Gov¬ 
ernment will be required in every case to adduce sub¬ 
stantial evidence that its witnesses will be harmed or 
tampered with before such disclosure may be withheld. 

In support of the rule it has announced, the panel cited 
no case providing a principled basis for the panel’s con¬ 
clusions, ignored controlling precedent to the contrary in 
the Supreme Court and the Courts of Appeals, conferred 
upon the District Courts a power no law accords them, 
and utterly disregarded an act of Congress which pre¬ 
cludes the District Courts from doing what the panel has 
said they may and should. 

Quite apart from the foregoing, the rule declared 
by the panel, if permitted to stand, will work 
incalculable damage to the administration of justice in 
this Circuit which will be measured not merely in un¬ 
warranted acquittals of the guilty but also in the loss of 








innocent lives. It will simply not be possible for the 
Government, under the requirements fixed by the panel, 
to prevent pretrial discovery of its witnesses in most 
cases, despite the fact that it is overwhelmingly clear such 
disclosure will frequently result in the murder or intimi¬ 
dation of persons the law was intended to protect, persons 
whose mischance it was to be a victim of or witness to a 
federal offense. This is principally because witness tam¬ 
pering or intimidation, while statistically predictable, is 
infrequently susceptible of direct proof during the pre¬ 
trial phase of a criminal proceeding. 

While ordinarily it might be appropriate for the Gov¬ 
ernment, victor in name if not in fact before the panel, 
to aw'ait some future case in which to raise the arguments 
made here, this is not an ordinary case. The opin'on of 
the panel, whether ill-considered, as we respectfully sug¬ 
gest it is, or not, should be reheard because it has sub¬ 
stantial impact, already being felt throughout the Circuit, 
on every pending criminal case, and it will affect every 
criminal case brought in the future. Compare United 
States v. Toscanim, 504 F.2d 1380 (2d Cir. 1974 I (Mul¬ 
ligan and Timbers, C.JJ., dissenting from denial of re¬ 
hearing in banc). Moreover, unlike most, the rule an¬ 
nounced by the panel is not one of significance merely 
to judges, lawyers or litigants. Rather, it will 
have a far broader effect on the administration of 
justice in this Circuit, both in the danger it will create 
for innocent individuals who appear as Government wit¬ 
nesses and in the lack of confidence in the courts it will 
engender in the public at large. The Government rarely 
petitions for rehearing in this Circuit, still less often do 
all the United States Attorneys in the Circuit join to 
express their deep concern about the impact of a ruling 
in this Court. This case demands rehearing, however, 
because the rule announced by the panel must be changed 
now. While the Government technically prevailed before 
the panel, “[tjhe expression by the panel . . ., unreview- 
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%ble at the instance of the Government since the decision 
was in its favor, is bound to create chaos in the admin¬ 
istration of criminal justice in this circuit. There 

will be many months of uncertainty before the law in :his 
circuit can be put back where the Supreme Court meant 
to leave it, as it ultimately will either by this court or by 
a higher authority. I cannot think of a case more clearly 
demanding en banc consideration. United States v. I uco, 
476 F.2d 1099, 1111 (2d Cir.) (Friendly, Ch.J., with 
Hays and Timbers, C.JJ., concurring, dissenting from the 
denial of reconsideration in bane), cert, denied. 414 C.S. 
844 (1973). 


ARGUMENT* 

POINT I 

The decision of the panel is unsupported by any 
principled opinion of any federal appellate court 
and is contrary to settled, valid, and binding prece¬ 
dent. 

It was settled at common law in England that an 
accused was not entitled to pretrial discovery of any sort 
and could not obtain a list of the Crown’s witnesses before 
trial. VI Wigmore, Evidence $§ 1850 et seq. (3d ed. 
1940i. The only change in English practice before the 
independence of the United States was the enactment in 
1709. during the reign of Queen Anne, of a statute (7 
Anne, c. 21, § 11' providing in cases of treason that the 
accused be furnished before trial with a list of the wit¬ 
nesses to be called by the Crown. Id.; see also Logan v. 
United States, 144 U.S. 263, 304-308 (1892). In 1790 
Congress enacted a similar law based on the English 
statute providing for pretrial disclosure of Government 

* The proceedings in the District Court which led to the order 
appealed from are set forth in the panel opinion. Slip op. at 
54 - 56 . 








5 


witnesses in treason cases, 1 Stat. 118, but a defendant, 
“indicted for any capital offense other than treason, was 
not entitled to a list of the witnesses.” Logan v. United 
States, supra, 144 U.S. at 304-305. The statutory re¬ 
quirement of pretrial disclosure of the Government’s wit¬ 
nesses was subsequently broadened in Section 1033 of the 
Revised Statutes to include all capital cases. Id. That 
provision, without significant alteration, continues as part 
of present statutory law. Title 18, United States Code, 
Section 3432. 

It appears to have been settled from the time of inde¬ 
pendence that in criminal proceedings in the courts of 
the United States an accused could not obtain pretrial dis¬ 
closure of the Government’s witnesses unless charged 
with a capital offense that entitled him to such disclosure 
under the predecessors of what is now’ 18 U.S.C. § 3432. 
United States v. Williams, 28 F. Cas. 646 (No. 16,709) 
( C.C.D.C. 1804); United States v. Wood, 28 F. Cas. 754 
(No. 16.756) (C.C.E.D. Pa. 1818). In 1877 Chief Justice 
Waite, riding circuit, rejected a request for pretrial dis¬ 
closure of the Government’s witnesses in a non-capital 
case on the ground that “there was no practice justifying 
such a demand.” United States v. Butler, 25 F. Cas. 213, 
216 (No. 14,700) (C.C.D.S.C. 1877).* The unavail- 


* An accused could sometimes discover the identity of potential 
witnesses against him at trial by reason of the practice of en¬ 
dorsing on the indictment the names of the witnesses appearing 
before the Grand Jury, but that practice, even if required by 
statute as it was in some jurisdictions, in no way limited the 
witnesses for the prosecution at trial to those whose names were 
endorsed on the indictment or required pretrial disclosure of those 
witnesses to be called whose names did not appear there. Thiede 
v. Utah Territory, J59 U.S. 510, 515 (1895). Moreover, the 
availability of even this haphazard form of pretrial discovery of 
potential Government witnesses depended on a statute requiring 
such endorsement and was not available under common law. 

[Footnote continued on following pagej 
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ability of pretrial disclosure of Government wit¬ 
nesses in non-capital cases was authoritatively set¬ 
tled by the Supreme Court in United States v. Van 
Duzee, 140 U.S. 169, 172-173 118911. Alluding to the 
provisions of Section 1033 of the Revised Statutes requir¬ 
ing pretrial disclosure of Government witnesses in capital 
cases, the Court noted that “there would appear to be a 
negative pregnant ...” for non-capital cases and held 
that in such cases an accused was not entitled to a witness 
list.* 

Although the issue was rarely raised, as might be 
expected after the Supreme Court had spoken so clearly, 
the settled rule that the absence of a statute so requiring 
relieved the Government of any obligation in non-capital 
cases to disclose its witnesses before trial was uniformly 
applied by the United States Court of Appeals. Balliet v. 
United States, 129 F. 689, 692 (8th Cir. 1904 i ; Jones V. 
United States, 162 F. 417, 419-420 19th Cir. i, cert, denied, 
212 U.S. 576 (1908>. In this Circuit, attempts to secure 
witness lists by demands for particulars were rejected 
in United States v. Dilliard, 101 1* .2d 829, 835 

(2d Cir. 1938i, cert, denied, 306 U.S. 63o (1939 >, Judge 
Learned Hand characterizing such a demand as “wholly 
unwarranted”, and in United States v. Lebron, 222 F.2d 
531, 535-536 (2d Cir.*, cert, denied, 350 U.S. 876 (1955*. 
A survey of the law in this and other Circuits discloses 

Barrington V. Missouri, 205 U.S. 483, 487-488 (1907). There 
being no such federal statute, such discovery was unavailable in 
the federal courts. Clapp V. United States, 18 F.2d 906, 907 (8th 
Cir.), cert, denied, 275 U.S. 548 (1927); Moore V. Aderhold, 108 
F.2d 729, 732 (10th Cir. 1939). But cf. United States V. South- 
mayd, 27 F. Cas. 1275 (No. 16,361) (C.C.E.l). Wis. 1875). 

* Thus in Van Duzee the Supreme Court specifically accepted 
the argument, rejected by the panel in this case, that the statutory 
requirement of pretrial disclosure of witnesses in capital cases 
established that the identity of witnesses was not discoverable in 
non-capital cases. 
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that only recently, in a few Circuits, has it beer, suggested 
that the District Courts have discretion to require the 
Government to make pretrial disclosure of its witnesses. 

In the District of Columbia Circuit and the Third, 
Sixth and Tenth Circuits, it remains settled that the 
Government cannot be required to furnish a list of its 
witnesses before trial. United States v. Bolden, 514 F.2d 
1301, 1312 (D.C. Cir. 1975*; United States v. Addonizio, 
451 F.2d 49, 62 i 3d Cir. 1971 *, cert, denied, 405 U.S. 936 
(1972 *; see also Government of Virgin Islands v. Ventura, 
476 F.2d 780, 781 n.l (3d Cir. 1973); United States v. 
Conder, 423 F.2d 904, 910 (6th Cir.), cert, denied, 400 
U.S. 958 (1970 1 ; see also United States V. Battisti, 486 
F.2d 961, 965 (6th Cir. 1973); United States v. 
Pennick, 500 F.2d 184, 186 (10th Cir.), cert, 

denied, 419 U.S. 1051 (1974 l ; Carpenter v. United States. 
463 F.2d 397, 402 (10th Cir. 1972); United States v. 
Seasholtz, 435 F.2d 4, 7 (10th Cir. 1970); United States 
v. Hughes, 429 F.2d 1293 (10th Cir. 1970); Nipp v. 
United States, 422 F.2d 509, 512 (10th Cir. 1969), cert, 
denied, 399 U.S. 913 (1970); United States v. Eagleston, 
417 F.2d 11, 16 (10th Cir. 1969*; United States v. Glee- 
son, 411 F.2d 1091, 1094 (10th Cir. 1969*; Thompson v. 
United States, 381 F.2d 664 (10th Cir. 1967). In Bolden 
the District of Columbia Circuit held: “Since this was 
not a capital case at the time of trial [citation omitted |, 
there was no government duty to disclose the witness list. 
Compare Fed. R. Crim. P. Rule 16 with Proposed Fed. R. 
Crim. P. Rule 16(a)(1)(E); cf. 18 U.S.C. § 3432 (wit¬ 
ness list required in capital case).” In Addonizio, relying 
on 18 U.S.C. § 3432 and this Court’s decision in United 
States v. Persico, 425 F.2d 1375 (2d Cir.) (Hays, C.J.), 
cert, denied, 400 U.S. 869 (1970*, the Third Circuit held 
that “in no event was the Government required to divulge 
the identity of its witnesses in a non-capital case.” The 
holding of the Sixth Circuit in Conder is accurately de¬ 
scribed by the panel opinion in this case as “expressly 
declaring that identity of government witnesses is not 
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discoverable under Fed. R. Crim. P. 16 < b i and strongly 
implying that courts do not in general have authority to 
compel disclosure of such information.” Slip op. at 57-58 
n. 4. The Tenth Circuit has repeatedly held that “there 
is no requirement that the Government disclose its wit¬ 
nesses in a non-capital crse”, Carpenter v. United States, 
supra, 463 F.2d at 402, and that “[i]t is well settled in 
this Circuit that in non-capital cases an accused is not 
entitled to be furnished a list of the names of government 
witnesses ’, United States v. Gleeson, supra, 411 F.2d at 
1094. 

Noting Condi r, but ignoring Bolden, Addonizio and 
Carpenter, the opinion of the panel in mis case finds “wide 
acknowledgement” for its holding that the district courts 
have “general discretion ... to compel the government to 
identify its witnesses”, relying principally on United 
States v. Jackson, 508 F.2d 1001 (7th Cir. 19751; United 
States v. Anderson, 481 F.2d 685, 693 <4th Cir. 1973), 
afi'd, 417 U.S. 211 (19741; United States v. Cole, 449 
F.2d 194, 198 (8th Cir. 1971), cert, denied, 405 U.S. 931 
(1972), and United States v. Richter, 488 F.2d 170, 173- 
174 (9th Cir. 1973). While the Court’s reliance on these 
cases is not unexpected, an examination of the foundations 
upon which rest the “holdings” and “recognitions” in 
those cases of the District Court’s discretion to compel 
pretrial disclosure of the Government’s witnesses shows 
what fragile authority those cases truly are. 

The Eighth Circuit, which decided Cole, had a line of 
authority at least as old as Balliet v. United States, supra, 
decided in 1904, that “ft]here is no provision or require¬ 
ment that in a non-capital case the government must 
furnish the defendant with the names of witnesses to be 
called in behalf of the prosecution. § 3432, Title 18, 
U.S.C.A. provides for the furnishing of a list of the wit¬ 
nesses in capital cases only.” Dean v. United States, 265 
F.2d 544, 547 (8th Cir. 1959). See also Hohti v. United 
States, 260 F.2d 773, 778 (8th Cir. 1958), cert, denied, 
358 U.S. 931 (1959). In Barnes v. United States, 347 
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F-2d 925, 929 (8th Cir. 1965), the Court rejected a claim 
that the trial court had erred in refusing to order the 
Government to disclose its witnesses, finding no right V 
such disclosure conferred on the defendants under the 
Constitution or 18 U.S.C. ^ 3432 and quoting the passage 
from Dean set out above. The Court went on to say: 

It is quite possible that cases may arise where a court 
in the proper exercise of its discretion should order the 
Government to disclose the names of its witnesses”, but 
found the case before it not to be among them. No au¬ 
thority of any kind was cited for the proposition quoted. 

In Cole, the Eighth Circuit relied on Barnes and 
United r ‘es v. Harflinger, 436 F.2d 928 (8th Cir. 1970), 
cert, denied, 402 U.S. 1 73 (1971), for what the Court in 
this case calls an “[eA -css recognition of J the district 
court’s general discretion o compel pretrial disclosure 
of government witnesses.” Slip op. at 57 n. 4. But 
Barnes, as noted, contained mere dictum unadorned by 
any citation of authority, and Harflinger, while upholding 
the denial of a witness list before trial as “certainly with¬ 
in the discretion of the district court”, did so because it 
found "no rule or cases” holding that the Government 
need disclose its witnesses before trial, and cited cases, 
including Dean, which support the latter proportion and 
in no way suggest any “general discretion” in the District 
Court to reach the opposite result. Indeed, Harflinger 
does not even cite Barnes. In short, while Cole does say 
that the trial court has discretion to direct pretrial dis¬ 
closure of the prosecution’s witnesses, it does so simply 
on the basis of a tentative ipse dixit unsupported by and 
inconsistent with the Eighth Circuit’s ea Uer precedent.* 

The vitality of Cole, even in the Eighth Circuit, is doubtful. 
In a subsequent case involving the same defendant that Court 
sustained the denial of pretrial disclosure of Government witnesses 
on the ground that “it is well established that the Government is 
not required in non-capital cases to furnish the names of its 
witnesses.” United States v. Cole, 453 F.2d 902 905 (8th Cir ) 
cert, denied, 400 U.S. 922 (19721. The holding in the second 
Cole case was recently relied on by the Eighth Circuit in United 
States V. Belle, 516 F.2d 578, 581 (8th Cir. 1975). 
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The law in the Fourth Circuit is similarly infirm. 
The panel in this case relied on that Circuit’s decision in 
United, States v. Anderson, supra, as “expressly recogniz¬ 
ing district court’s discretion under Fed. R. Crim. P. 16 
to compel pretrial disclosure of identity of government 
witnesses”, slip op. at 57 n. 4, and Anderson does say that 
“[t|he trial court, of course, ‘in its discretion may order 
the government to produce such a list [of its witnesses] 
under Rule 16, Federal Rules of Criminal Procedure.’ 
United States V. Jordan < 4th Cir. 1972 i, 466 F.2d 99, 101 
\cert. denied, 409 U.S. 1129 (1973) But in Jordan 
the Fourth Circuit held that the District Court had dis¬ 
cretion to order disclosure of the Government’s witnesses 
before trial under Rule 16 on the basis of United States 
v. Jepson, 53 F.R.D. 289 (E.D. Wis. 1971», United Stutes 
v. Leichtfuss, 331 F. Supp. 723, 732 <N.L Ill. 1971 • and 
Will v. United States, 389 U.S. 90 (1967). None of those 
cases supports the assertion made in Jordan in any sub 
stantial way. Jepson relied simply on the mere “practice 
of this court to o.J.r the production of the names of 
prospective government witnesses immediately before 
trial.” 53 F.R.D. at 291 (emphasis in original t. Leicht¬ 
fuss relied on Proposed Rule 16(a)(1) (vi) as originally 
drafted, see Preliminary Draft of Proposed Amendments 
to the Federal Rules of Criminal Procedure, 48 F.R.D. 
553, 589-590 (1970); its provisions were later revised, 
and it was promulgated by the Supreme Court as Rule 16 
(a)(1)(E) but then rejected by Congress.* Leichtfuss 
also relied on Will v. United States, supra, and United 
States V. White, 370 F.2d 559 (7th Cir. 19661, cited in 
Will. But Will, on which the panel here, slip op. at 57-58 
n. 4, and Anderson, 481 F.2d at 693 n. 10, also rely, pro¬ 
vides no support for the rule announced in those cases. 

Will was an application by the Government for a 
writ of mandamus to a District Judge directing him to 
vacate his order granting a defense motion for identifica¬ 
tion of persons to whom the defendant had allegedly made 

* The history cf the proposed Rule and the impact of its 
rejection by Congress are discussed infra at 30-32, 40-49. 
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the false statements underlying the prosecution. The 
Go\ei nment contended that the order was improper be¬ 
cause its effect was to require disclosure of the Govern¬ 
ment’s witnesses before trial. The Supreme Court’s de¬ 
cision to withhold the writ was based principally on the 
unavailability of the writ as a means of interlocutory 
appeal by the Government in criminal cases. The Court 
specifically refused to review the propriety of the order 
of the District Court, id. at 95, noting its agreement 
with the petitioner that the order “did not call for a list 
of go\ernment witnesses’ but merely required disclosure 
of persons to whom the defendant had made false state¬ 
ments. The Court dir say, citing United States v. White, 
supra, and United States v. Debrow, 346 U.S. 374, 378 
1 1953i, that the Government could be required to disclose 
the names of some witnesses in a bill of particulars if 
necessary for the defendant’s preparation for trial. How¬ 
ever, a reading of the remark in context and of White and 
Debrow establishes that the Supreme Court meant no more 
than that a District Court may order that a defendant 
be furnished before trial with factual particulars con¬ 
cerning the crime charged -such as the names of the 

alleged purchasers of narcotics from him, as in White _ 

even if it might have the concomitant result of disclosing 
the identity of Government witnesses. See 8 J Moore 
Federal Practice fl6.03[3| n. 22 (1975 rev.). Some 
Courts have followed this view, e.fj. United States v Ad- 
donizio, supra, 451 F.2d at 64 n. 16; United States v 
Rimanick, 422 F.2d 817 (7th Cir. 1970); United States X. 

1 dla, 370 F. Supp. 515, 520 (D. Conn. 1974 i; United 
States v. Palmisano, 273 F. Supp. 750 (E.D. Pa. 1967), 
although others, including this Court, have held demands 
for factual particulars concerning the offense charged to 
be improper if disclosure of Government witnesses would 
result. E.rj., United States v. Wolfson, 413 F.2d 804, 808 
Cir. 1969 1 ; United States v. Boneparth, 52 F.K.I). 

• >44 < S.D.N.^. 1971); United States v, Annoreno 460 
F.2d 1303, 1310 ' 7th Cir. 1972) ; Spinelli v. United States 
382 F.2d 871, 889 (8th Cir. 1967) (in banc, rev'd on 
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other grounds, 393 U.S. 410(1965 ».* See generally Ro- 
della v. United States, 286 F.2d 306 (9th Cir. I960', 
cert, denied, 365 U.S. 889 (1961 >. 

As for the Fifth Circuit, the panel in Cannone cites 
United States v. Fink, 502 F.2d 1, 6-7 (5th Cir. 1974), 
cert, denied, 421 U.S. 911 (1975), as support for its con¬ 
clusion that the District Courts have “general discretion 
... to compel the government to identify its witnesses.” 
The citation is substantially wide of the mark. Fink in¬ 
volved a refusal by a District Court to order pretrial 
deposition of prosecution witnesses. The opinion in Fink, 
written by Judge Moore of this Court sitting by designa¬ 
tion, sustained the District Court on the authority of 
United States V. Hancock, 441 F.2d 1285, 1286-1287 (5th 
Cir.), cert, denied, 404 U.S. 833 < 1971 >, in which the 
Court of Appeals rejected, for want of authority in the 
Federal Rules of Criminal Procedure, a claim that the 
trial judge should have directed the Government to disclose 
its witnesses so that the defendant depose them. The 
opinion in Fink also cited the Sixth Circuit’s opinion in 
United States v. Conder, supra. That the Court in Fink 
went on to say that discovery generally is within the dis¬ 
cretion of the District Court was hardly a holding that 
District Judges have discretion to order pretrial disclosure 
of the Government’s witnesses. Indeed, the most recent 
opinion on point in the Fifth Circuit, U)iited States \. 
Card, 470 F.2d 144, 145 (5th Cir. 1972), cert, denied, 411 
U.S. 917 (1973i, held flatly, relying on this Court’s opin¬ 
ion in United States V. Persico, supra, that “[i|t is well 
established that in noncapital cases the Government is 
under no obligation to disclose the names of witnesses”, 
even-though there the District Court had ordered it “in its 
discretion”. Accord, United States v. White, 450 F.2d 
264, 268 n.6 (5th Cir. 1971 1 , cert, denied, 405 U.S. 1072 
(1972). 

* The validity and vitality of this decisional rule is not raised 
by this case. We do not address ourselves to it. 
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r *P^’ e 1S U somewhat inconsistent line of cases in the 
Mlth Circuit, of which United States v. Baggett, 455 F. 2 <l 

.J 6 ’ 477 ' 5 fJ P 1 '- 1972 ’> ^ an example. In Baggett, 
e Cou. t held that for the District Court to deny pretrial 
disclosure of the Government’s witnesses is not an abuse 
ot e -ration citing such cases as Cornier in the Sixth 
Circuit and Seasholtz in the Tenth, discussed supra, which 
3 . n ° t,0n of discretion. Baggett also cites 
-ir 1 .? 868 ’ Downing v. United States, 318 
.^d .j94, o 99 loth Cir.), cert, denied, 382 U.S. 901 
'ldfioi, and O’Neal v. United States, 411 F *>d 13 ] pg 
<5th Cir 1 , cert, denied, 396 U.S. 827 < 1969 1, which relies 
exclusively on Downing. The relevant portion of Do,m- 
ing, 348 F. 2 d at 599, is as follows: 

The motion to require the Government to fur¬ 
nish a list of the names and addresses of its wit¬ 
nesses assigned no grounds. It contained no alle¬ 
gations that such a list would be material to the 
preparation of the defense. When the court called 
upon Downing’s counsel to present the motion, no 
aigument was made and no reasons were given to 
the court in support of it. Counsel admitted that 
the granting of the motion was within the discre¬ 
tion of the trial court.” There was no aimse of 
discretion. Rule 16 F. R. Crim. P.; Dean v. United 
States (8 Cir. 1959) 265 F. 2 d 544; Yeargain v 
United States (9 Cir. 1963 1 314 F.2d 881 See 
also Barron & Holtzoff, Fed. Practice & Procedure 
1 Wright ed . > V.4, $ 2032 (Supp. 1964 1 . 

« THE COURT: All right. What about your motion 

for a list of witnesses? motion 

‘MR. DICKEY: Well, Your Honor, I think that is a 
discretionary th,n„ .vith Hie Court. ! niod it, , have 

" !T n ,U ™’ M " "**■ ' *«t think I need to p„„„' 




Thus it is clear that the principal basis for such authority 
as there is in the Fifth Circuit for the existence of discre¬ 
tion in the District Court to order disclosure of the Gov¬ 
ernment’s witnesses before trial is a concession by a de¬ 
fense attorney to a trial judge. The Eighth Circuit’s de¬ 
cision in Dean, quoted above at page 8, is certainly no 
support for the proposition for which it is cited in Down¬ 
ing, and Yeargin v. United States, the other decision re¬ 
lied on in Downing, holds simply that the function of a 
bill of particulars is not to provide a defendant with a 
list of the Government’s witnesses. 

In the Ninth Circuit, it is, of course, true that United 
States v. Richter, supra, holds that a trial judge has dis¬ 
cretion to order pretrial disclosure of Government wit¬ 
nesses, and that, in contrast to the Eighth Circuit in the 
first Cole case, the Court of Appeals opinion addressed 
itself to- the question directly, eschewing reliance on 
claimed consistency with precedent actually holding the 
contrary and careless verbal formulations by judges in 
earlier cases. However, the correctness of the holding in 
Richter is doubtful because of its furtive departure from 
settled Ninth Circuit authority to the contrary, its weak 
doctrinal underpinnings, and the uncertainty of its vi¬ 
tality in the very Circuit in which it was decided. 

Like the Eighth Circuit, the Ninth Circuit had a 
settled rule of considerable antiquity that witness lists 
were not discoverable before trial in non-capital cases. 
Jones v. United States, supra. The rule was carried for¬ 
ward by such cases as Yeargin v. United States, supra, 
and, more recently, Rosenzweig V. United States, 412 F.2d 
844,' 845 '9th Cir. 1909', which held that the Government 
was not required to disclose its witnesses before trial, dis¬ 
tinguishing Will v. United States, supra, as not in point . 
The same view was reiterated later that year in United 
States V. Glass, 421 F.2d 832, 833 <%th Cir. 1969), and 
a fe ain three years later in United States v. Young, 470 
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F.2d 9(53 1 9th Cir. 1972I, cert, denied, 411 U.S. 940 
' 1973i. A year after Youny, a panel of the Ninth Cir¬ 
cuit decided Richter, which does not cite a single one of 
the earlier Ninth Circuit cases on the subject. However, 
a year after Richter the Ninth Circuit, citing Glass and 
ignoring Richter, held that there was no requirement that 
a witness list be furnished before trial in non-capital cases 
and that a defendant had "no entitlement to such a list 
prior to trial.” United States V. Thompson, 493 F.2d 305, 
309 1 9th Cir. t, cert, denied, 419 U.S. 834 < 1974 •. Later 
the same year another panel took a middle ground in 
United States V. Payseur, 501 F.2d 966, 972-973 1 9th Cir. 
1974i, citing both Rosenzweirj and Richter, and disposing 
of the case on the basis that no motion for a witness list 
had been ma. • below. 

Quite apart from the uncertain vitality of Richter in 
the very court that decided it, an examination of the 
underpinnings of the holding in Richter establishes the 
absence of any substantial basis for the conclusion there 
announced that a district judge has power to order pre¬ 
trial disclosure of the Government’s witnesses. The Court 
in Richter frankly acknowledged that discovery of the 
Government’s witnesses before trial was not authorized 
by Rule 16 of the Federal Rules of Criminal Procedure or 
any other. The Court accordingly—and properly— con¬ 
cluded that “the real question is whether there is power, 
aside from the rules, for the district court to make the 
order here attacked.” 488 F.2d at 173. The Court found 
such as “inherent power” on the sole basis of this 
Court’s statement in United States v. Baird, 414 F.2d 700. 
710 12d Cir. 1969 i, cert, denied, 396 U.S. 1005 (1970», 
that “[a! federal district court has the responsibility to 
supervise the administration of criminal justice in order 
to ensure fundamental fairness.” However, the statement 
in Baird was directed to the power of the District Court 
to order examination by a psychiatrist retained by the 
Government of a defendant who at trial had raised an 



16 


insanity defense he buttressed with the expert testimony 
of a defense psychiatrist. The “inherent power” of the 
District Court at trial after such a defense is raised is 
quite a different one from any power to order pretrial dis¬ 
closure of the Government’s witnesses.* The Ninth Cir¬ 
cuit’s reliance in Richter on the principle applied in 
Baird ** is further significantly undermined by the Su¬ 
preme Court’s later decision in United States v. Nobles, 

_U.S. —, 43 U.S.L.W. 4815, 4818-4819 (June 23, 1975', 

which found “inherent power ’ at trial in a context not 
dissimilar from that of Baird but was at pains to dis¬ 
tinguish the District Court’s authority at trial from its 
far more limited powers in pretrial discovery.*** Since 

* A close examination of Baird establishes exactly how crucial 
this distinction is. While Judge Wyatt did grant the Govern¬ 
ment’s application to have Baird examined by the Government’s 
psychiatrist after psychiatric testimony had been adduced by the 
defense at trial, Judge Wyatt had denied the Government’s ap¬ 
plication for such an examination before trial. 414 F.2d at 705. 
This Court was at pains to reiterate that the holding in Baird was 
based on “the defendant’s election to place in evidence expert 
opinion testimony, based upon defendant’s own statements to the 
alienist whose qualification to testify rested upon those statements, 
which were made subsequent to the commission of one of the 
criminal acts charged . . 414 F.2d at 707, and “that where, 

under such circumstance the defendant puts in evidence the 
opinion testimony of his expert, the Government has the right 
to have its expert examine the accused and to put in evidence his 
opinion testimony in rebuttal ...” Id. at 708. 

** Interestingly, the passage from Baird quoted in Richter 
cites as authority Rule 57(b) of the Federal Criminal Procedure. 
114 F.2d at 710. Richter stops its quotation before that citation, 
and earlier in its discuss.on suggests that authority for the 
holding in Richter does not derive from Rule 57(b). 

*** Baird also relied gently on McSabb v. United States, 318 
U.S. 332 (1943), in support of the authority exercised by the 
District Court. However, the “supervisory power” recognized in 
A fcNabb to exclude tainted evidence at trial cannot be said to 
extend to the minutiae of pretrial discovery. See Lopez v. United 
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85E T- the . sol 1 e basis r- ^ich 

thoj ity in support of the decisf™ "reachec /‘by ‘f “ f 3U j 

l n *'* «*• Fully applicable in hTs context , IT' 
Kaufman s penetrating observation iZ tl • .- udge 
^ opinion in S al™ J 

•VancMw, 4G2 F.2d 36, 46 .2d Cir 1970 ' V * 

410 U.S. 917 (1973): 1972 ««*• *>««*, 

The majority opinion, it seems to f u 
prev 1-n the nit-fa lie. * . ’ St; -ms to me, falls 

L/fo^r^t 0 Lr h rr ,o tr* 

case. With the most respect for mv brothers I fJ. 
the majority opinion chants the teachings of f 
worn doctrine of this Circuit hu t ? f e ' 

closure'of vcitneM 8 1 i s ts^* 6 , "l ik ^th' ^ P^’ct riaWHs- 

in Jackson rode routrhshn/ ^ Rlchter cou, ' t - the panel 
contrary in ts w n ctcuk T nT, P*^nts to the 
504 F.2d 622 6^8 <7th r iS! Un ' ted Stat ™ v. John, 

«0 F Jl 280,^1^2 ?7th 19 C ' ^ ^ 

U.S. 989 .1974.- Cer< * *«*«*, 416 

fiS Sr 1 ”^^ V. C«^SmTK* 954 

of witnesses unavailable under Rule dl f closure 

instead on «c*ter. ./a,*,, and ,JrM,2 "“f 

discussed, and on thi<5 • • . ’ * c «dread\ f 

AW,, ^2 F.2d 1325, mi 7™™* im!* r'"' ■ 

(»/>•« at pages 20-21. ^ * 1973 discussed 
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The Court in Jackson also suggested that, despite 18 
U.S.C. § 3432 and Proposed Rule 161 a H 1 H E >, there was 
a substantial distinction overlooked by the Government 
“between the right of the defendant to demand a list of 
witnesses, and the authority of the court to or¬ 
der such disclosure under appropriate circumstances. 
But this distinction, specifically rejected in United 
States v. Pennick, supra, 500 F.2d at 186 draws strength 
only from the negative inferences forced from a clear rule 
the thrust of which is plainly to the contrary and suggests, 
albeit in a different guise and location, “the now-dis¬ 
credited right-privilege dichotomy as an analytical ap¬ 
proach ...” Cardaropoli v. Norton , Dkt. No. 75-2005 
(2d Cir., September 29, 19751, slip op. at 83 pi. 11. The 
plain fact of the matter is, whatever the semantic niceties, 
that the courts which for over one hundred sixty years 
sustained denials of pretrial disclosure of government 
witness on the grounds that a defendant was not en¬ 
titled” to such disclosure, and that there was “no obliga¬ 
tion” on the Government to make it, never once suggested 
that the denials below were discretionary or that the trial 
judge could have acted differently had he chosen to. 
Rather the analysis by the appellate courts, relying prin¬ 
cipally on the limitation in the grant of authority in 18 
U.S.C. $ 3432 so casually rejected by the panel in this case, 
turned not on the question of abuse of discretion but 
simply on the absence of any right of the defendant to 
have such discovery or duty on the Government to provide 
it. Those courts could not have disposed of the conten¬ 
tions before them as they did had proper resolution been 
perceived to defend on the propriety of the exercise of the 
District Court’s discretion instead of its lack of power to 
grant the relief demanded below by the defense. It was not 
until after more than a century and a half of adjudica¬ 
tion in criminal proceedings in the courts of the United 
States that appellate opinions sustaining denials of 
witness lists were occasionally cast in terms of the exer¬ 
cise of discretion of the District Court, rather than the 
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want ol any right of the defendant, and 
simple, unreasoned and apparently careless * 
language upholding denials below,** some cour 
panel in this case, have found the existence of a 
to grant pretrial disclosure of the Government’s 
We respectfully submit that as substantial a 
the law as has been made by *he panel cannot 
as little as this. 


from this 
change in 
ts, like the 
discretion 
witnesses, 
change in 
depend on 


Last, and most important, is, of course, the condition 
of the iaw in this Circuit.*** The law seemed settled by 
OiUm-cI, Lebrun and, in 19G9, by Wolfson, and. in anv 
event, was settled by Judge Hays, writing for the court in 
United states v. Persico, supra, 425 F.2d at 1378. In 
I ersico the appellants complained of the Government’s 

* Carelessness appears to be a frequent source of procedural 
innovation in the area of criminal discovery. Here the order 
to disclose witnesses was apparently entered by mistake Slip op 

in *a A -? ai i i,lg ° f tht few rL “ ce,lt cases which have sustained 
the denial of pretrial disclosure of prosecution witnesses on the 
bas.s of the District Court’s discretion suggests that claims of 

t h T1 » U , t ' re ' S ° Ved Upon ’ sut ' h il " analysis on appeal because 
thej l.ad been cast below in terms of demand for a bill of par¬ 
ticulars, a matter traditionally within the trial court’s discretion 

t'/xi r V ' CoheH ' 518 F ’ 2d 727 ’ 734 ,2d Cir. 1975 j 

i he panel opinion in this case failed to note the onlv 

fr0m the First Circuit ’ Vnited Stafe * V. Murphy Jrfo 
■2d 2ob, -uJ (1st Cir.), cert, denied. J14 U.S. 912 (1973), wlich 
seems to take a middle ground: ’ 

“First, with regard to defendant’s request for disclosure 
of the government’s trial witnesses, since criminal defend¬ 
ants are ordinarily not entitled to this information see 
Limed .State, v. Glass, 121 F.2d 832, 833 (9th Cir ]%<), 
and cases cited, it is settled that this motion was addressed 
to the discretion of the trial court. Given the simple 
nature of the underlying factual situation in the instan 
case and the fact that three of the government’s fo" 
witnesses were named in the indictment, this discretion was 
not abused in the denial of this motion.” 
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failure to advise them of its intention to call the notorious 
Joseph Valachi to the stand. This Court responded 
simply: 

“There is no obligation on the part of the gov¬ 
ernment to inform the defense of its intention to 
call a witness when the indictment is for a non¬ 
capital offense. See 18 U.S.C. 5 3432 1 1964 » ; 
United States v. Van Duzee, 140 U.S. 169, 173, 

11 S.Ct. 758, 35 L.Ed. 399 (1891i; Thompson v. 
United States, 381 F.2d 664, 665-666 1 10th Cir. 
19671; United States v. Chase, 372 F.2d 453, 466 
1 4th Cir.I, cert, denied, 387 U.S. 907, 87 S.Ct. 
1688, 18 L.Ed. 2d 626 (196 7» ; Dean v. United 
States, 265 F.2d 544, 547 18 th Cir. 1959).” 

See also United States v. Mavrogiorgis, 49 F.R.D. 214 
lS.D.N.Y. 1969) (Mansfield, J.). 

However, in United States v. Baum, supra, 482 F.2d 
at 1331-1332 & n. 3, this Court threw over settled prece¬ 
dent and announced in a footnote, relying on no decisional 
authority but principally on Proposed Rule 161 a H 1 H vi (, 
that “prevailing concepts of criminal justice” require pre¬ 
trial disclosure of Government witnesses. Baum distin¬ 
guished Persico on the sole ground that the witness whose 
identity was not disclosed in Baum, one Greenhalgh, was 
in federal custody at the time of trial, and that thus 
“[t |here were no valid considerations to justify the con¬ 
cealment of Greenhalgh’s identity as a prospective witness, 

as in United States v. Persico -” 482 F.2d at 1331. How 

the Court in Baum could have taken this distinction is 
not at all clear, since the newspaper articles, reprinted 
in Persico, 425 F.2d at 1379 n. 6 , that resulted from the 
announcement of Valachi’s appearance disclosed that 
“ ‘Valachi has been brought from the maximum security of 
the federal prison in Milan, Mich., and is under tight 
guard in the U. S. Courthouse in Brooklyn. Only federal 
marshals are permitted near him.’ ” What seems clear is 







that the Baum court sought to justify the perceived need 
fo, reversal, arising from Baum’s deprivation of a brief 
continuance to meet the evidence of an allegedly unex¬ 
pected-similar acts” witness, not by criticizing the t»ial 
judge for denying the continuance but rather by excoriat¬ 
ing the prosecutor for dereliction of what had never been 
his duty before, despite the fact that the trial judge had 

S C diSCl0S T 0f the Government's witfessei 
While theie was no hint of criticism in the Baton 

ZTl"f 1 , jU ; tee ’ S refl,sal ,0 Pant Baum any 
continuance after Greenhalgh testified, a subse¬ 
quent gloss on Baum by a member of the Baum panel 
suggests that at least part of the unspoken basis for re¬ 
versal there was that the “trial court . . . had refused anv 

at aI ! When I Gl 'eenhalgh | was called.” United 
V Leonard Dkt. No. 75-1153 (2d Cir., Augus 28 
1975», slip op. at 58G8. * ’ 

More important the reversal in Baum was unquestion- 
ably made without regard for existing precedent in either 
his Circuit or the Supreme Court and was posited en- 
tnely on the Court’s view of “prevailing concepts of erim 

Z amount th P '^r'' ,0 ' aM1 without taking 
i IT th , at these conce P ts were not at that time law 
and that, as the Court could not then know thev wou'd 

bo rejected by Congress, which, with the Supreme cZn 

ns usc'Tst?, 1 ’, YV? al,thoHty as a '■» 

, . » 3J71) to determine what concepts would in 

fact prevail. See general!], United States v Darken/ 447 

Cir -'- 

126, 130 n.9 <2d'a”wo ''' 490 ™ 

into ,he i,rior - 

First, the right to discovery of the Government’s 
witnesses before trial did not exist at common law; 
Second, that to the extent that such a right has 
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been specifically conferred, it has existed only in 
capital cases and has been provided only by 
statute;* 

Third, every reported decision of the Supreme 
Court and Courts of Appeals from the time of in¬ 
dependence until 1965 was uniform in holding that 
a defendant could not obtain a list of the Govern¬ 
ment’s witnesses before trial in a non-capital case; 

Fourth, those courts that have held that a dis¬ 
trict judge may require pretrial disclosure of the 
Government’s witnesses have been unable to pro¬ 
vide a valid foundation for their conclusions and, 
indeed, cannot even agree on the basis for the 
power: The Fourth Circuit in Anderson and 
Jordan held that witness lists are discoverable 
under Rule 16(b), while the Ninth Circuit in 
Richter and the Seventh in Jackson specifically held 
that this was not the case, preferring instead to 
rely on an “inherent power” of the District Court 
in such matters, and this Court’s opinions in Baum 
and this case appear to express a similar view’. 
However, as will be demonstrated in the next sec¬ 
tion, the District Courts have no pow’er to permit 
such discovery. 


* Indeed, in those state jurisdictions in which the right to 
pretrial disclosure of the prosecution witnesses has been estab¬ 
lished in non-capital cases, it has been done by statute. See 
Preliminary Draft of Proposed Amendments to the Federal Rules 
of Criminal Procedure, 48 F.R.D. 553, 603-604 (1‘JiOy. 


« 





POINT II 


The District Courts have no power to order pre¬ 
trial disclosure of the Government's witnesses at 
trial. 

The foregoing analysis of the decisional law concern¬ 
ing pretrial disclosure of witnesses to be called by the 
Go\ernment at trial of non-capital cases establishes that 
the inherent power found by some courts to authorize 
District Courts to compel such disclosure is one of quite 
recent recognition by those courts that credit its exist¬ 
ence. While the disagreement as to its source that 
the panel recognizes between the courts that claim 
its existence itself strongly suggests that those courts 
are wrong, a further examination appears appropriate 
to determine whether there is any authority—whether 
in the Constitution, the United States Code, the Federal 
Rules of Criminal Procedure, or otherwise—that confers 
such a power on a District Court. For purposes of the 
rule announced in this case, it is clear that there is not. 


The absence ot any valid basis in decisional precedent 
for an “inherent power” outside the Federal Rules of 
Ci iminal I focedure to order disclosure of Government 
witnesses has been discussed in Point I. The principal 
question that remains is whether any provision of the 
Federal Rules of Criminal Procedure confers power on a 
District Court to require the Government to disclose its 
witnesses before trial in a non-capital case. 

It appears to be settled, although Anderson and 
Jordan in the Fourth Circuit are to the contrary, that 
Rule 16 in its present form does not confer such* power 
on the District Courts. Richter and, by clear inference. 
Jackson so hold, and the reliance in this case on the 
language in Baird, and in Baum on Proposed Rule 16(at 
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<1> (vi), makes clear that this Court is of a similar 
view. The only other potential source in the Rules for 
such authority is Rule 57 1 b i: 

“Procedure Not Otherwise Specified. 

If no procedure is specifically prescribed by 
rule, the court may proceed in any lawful manner 
not inconsistent with these rules or with any 
applicable statute.” 

The Ninth Circuit’s opinion in Richter, 488 F.2d at 173 
n. 7, suggests that the powers conferred under Rule 
57(b) were not intended to be applied to compel dis¬ 
covery of the Government’s witnesses before trial, and 
the Seventh Circuit appeared to share this view in 
Jackson, 508 F.2d 1006 n.5. The Ninth Circuit’s view 
seems to have been adopted implicitly by this Circuit in 
both Baum and this case, since neither cited Rule 57(b) 
as a source of authority. 

The inapplicability of Rule 57(b) of the Federal 
Rules of Criminal Procedure as a source for a power to 
require pretrial disclosure of Government witnesses is 
even more apparent if the exercise of power under similar 
provisions in the other Rules of Procedure for the Dis¬ 
trict Courts is examined. The exercise of power under 
Rule 83 of the Federal Rules of Civil Procedure, which 
has a similar provision, has never gone beyond the 
“housekeeping” regulations that Richter suggests, 488 
F.2d at 173 n. 7, Rule 57(b) of the Criminal Rules au¬ 
thorizes. See 7 J. Moore, Federal Practice ' 83.03 & n. 17 
(2d ed. 1974). More significantly, a similar provision 
in the General Admiralty Rules once claimed as the 
source of power for an innovation in discovery not pro¬ 
vided by those Rules was held by the Supreme Court not 
to authorize such discovery. Miner v. Atlass, 363 IJ.S. 
641 (I960). That decision, we submit, is controlling fin 
this case as well. 





In Miner the District Court for the Northern District 
of Illinois had, by local rule, authorized the taking of 
depositions for discovery in admiralty cases. There was 
no provision for such discovery in the General Admiralty 
Rules promulgated by the Supreme Court. The Supreme 
Court found no historical inherent power in the District 
Courts to order such discovery, despite "the traditionally 
flexible and adaptable admiralty practice”, and dismissed 
an argument “that history disclosed no overt rejection 
of the power to order |suchj deposition ... by pointing 
out that “|11here is no affirmative indication of the 
exercise of such a power, if any was thought to exist 
. . ” Id. at 643-644. 

After rejecting a further argument implying a right 
to this specific form of discovery from the provision 
in the General Admiralty Rules penalizing refusals gen¬ 
erally to make discovery, the Court turned to the claim 
that despite the absence of a provision for such discovery 
in the General Admiralty Rules, the rule adopted by the 
District Court was a valid exercise of power under Rule 
44 of the General Admiralty Rules.* While assuming 
arguendo that the traditional flexibility of the admiralty 
jurisdiction and the broad language of Rule 44 could 
be read to authorize the discovery allowed in the North¬ 
ern District of Illinois, the Court held such discovery to 
be “not consistent with the present General Admiralty 
Rules.” Id. at 647. In support of its conclusion, the 
Court pointed out that not all discovery devices available 
in other civil cases had been incorporated in the General 
Admiralty Rules, id. at 618. although many of them had. 
Id. at 644 & n. 3. While recognizing that the failure to 
include authorization for such discovery in the General 

*“In suits in admiralty in all cases not provided for by these 
rules or by statute, the district courts are to regulate their prac¬ 
tice in such a manner as they deem most expedient for the due 
administration of justice, provided the same are not mconsistent 
with these rules.” 
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Admiralty Rules could quite logically be argued to imply 
“no more than that this Court did not wish to impose 
the practice on the District Courts, and does not neces¬ 
sarily bespeak an intention to foreclose a ‘local option’ 
under Rule 44”, the Court found compelling reasons why 
Rule 44 could not be applied to authorize discovery not 
specifically proved for by the General Admiralty Rules. 

“We deal here only with the procedure before 
us, and our decision is based on its particulai 
nature and history. Discovery by deposition is 
at once more weighty and more complex a mattei 
than either of the examples just discussed or 
others that might come to mind. Its introduction 
into federal procedure was one of the major 
achievements of the Civil Rules, and has been 
described by this Court as ‘one of the most sig¬ 
nificant innovations’ of the rules. Hickman v. 
Taylor, 329 U.S. 495, 500. Moreover, the choice 
of procedures adopted to govern various specific 
problems arising under the system was in some 
instances hardly less significant than the initial 
decision to have such a system. It should be 
obvious that we are not here dealing either with 
a bare choice between an affirmative or a nega¬ 
tive answer to a narrow question, or even less 
with the necessary choice of a rule to deal with 
a problem which must have an answer, but need 
not have any particular one. Rather, the mattei 
is one which, though concededly ‘procedural,’ 
may be of as g/eat importance to litigants as 
many a ‘substantial’ doctrine, and which arises 
in a field of federal jurisdiction where nationwide 
uniformity has traditionally always been highly 
esteemed. 

The problem then is one which peculiarly calls 
for exacting observance of the statutory proce¬ 
dures surrounding the rule-making powers of the 







Court see 28 U.S.C. 5 331 (advisory function ot 
Judicial Conference), 28 U.S.C. § 2073 (prior re¬ 
port of proposed rule to Congress i, designee 
insure that basic procedural innovations shall be 
introduced only after mature consideration of in¬ 
formed opinion from all relevant quai ters, 
all the opportunities for comprehensive and in¬ 
tegrated treatment which such consideration af¬ 
fords. Having already concluded that the c 
covery-deposition procec --e is not authoi lzet 
the General Admiralty Rules themselves, we should 
hesitate to construe General Rule 44 as permitting 
a change so basic as to be effectuated through the 
local rule-making power, especially when that 
course was never reported to Congress IfootnoU 
omitted | as would now be required under 28 
U.S.C. § 2073.” Id. at 649-650. 

A* the Seventh Circuit in Jackson, supra, 508 F.2d at 
1007, pointed out, Miner v. Atlas did deal I^Sty 
problem arising within the context 
Rules. However, we submit that that is ha y ‘ 

• nction which entitles the teachings of the hupiemo 
Com-t in so analogous a context to be dismissed out of 
S as they were in ./nckson. The principal impact of 

^Tocrt concluded by noting. * 

“sharply reinforced in oui Ru , the discovery device 

- \UiHsSrctur, d rd a t,“rdet. --a... 

adopted by the Distri effect of Congress 

1» Point 'I* «* “Li* 4 "* ^X hi ,he .minded Fedend 

case authoi lzeu - - • d bv the Advisory Committee 

in ,hl ' “ rst p, “ e 

are of obvious relevance here as well. 
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Miner here is its clear statement that significant dis¬ 
covery devices not specifically provided for by rules of 
procedure promulgated by the Supreme Court should 
not be authorized by lower courts under such provisions 
as Rule 57lbi of the Criminal Rules.* .Moreover, while 
in Miner the Court necessarily focused on the history 
and provisions of the Admiralty Rules to reach the result 
that it did, examination of the history of pretrial dis¬ 
covery in criminal cases compels a fortiori here the re¬ 
sult the Supreme Court reached in Miner. 

* Other eases in the Supreme Court concerning the powers of 
the District Court in procedural matters not governed by statute 
or rule are not inconsistent with Miner or its applicability here. 

In Link V. Wabash Railroad Co., 370 U.S. 626 (1062), the 
Court held that the power of the District Courts to dismiss civil 
cases for want of prosecution or their own motion could “not be 
seriously doubted", given ancient precedent and current usage. 
The contrary implication of Rule 41(b) of the Federal Rules of 
Civil Procedure, authorizing dismissal of such cases on motion 
of the defendant, was held insufficient to support an assumption 
that the Rule “was intended to abrogate so well-acknowledged a 
proposition.” Id. at 632. 

In Harris v. Nelson, 394 U.S. 286 (1969), discovery devices 
not authorized by rule were approved for use when necessary in 
habeas corpus proceedings because of the unique significance of 
such proceedings in the federal system, the high obligations and 
commensurate powers of the District Courts in discharging their 
duties upon applications for the Writ, the absence of any rules 
at all on the subject, and the broad grant of statutory authority 
in such cases to "dispose of the matter as law and justice require.” 
28 U.S.C. S 2243. 

Finally, in Colyrove V. Ratlin, 413 U.S. 149 (1973), the Court 
upheld a rule of the District Court for Montana authorizing six 
man juries in civil cases against a claim that the Seventh Amend¬ 
ment required a jury of twelve. The Court disposed of an implica¬ 
tion in Rule 48 of the Federal Rules of Civil Procedure that 
twelve jurors were required by holding that the Rule was premised 
on the draftmen’s erroneous assumption, exposed in Colyrove, that 
the Seventh Amendment made twelve jurors necessary. Miner was 
specifically distinguished, 413 U.S. at 163-164 n. 23, on the ground 
that the District Court rule neither conflicted with Rule 48 nor 
announced “‘a basic procedural innovation’” as the District Court 
rule in Miner had. 




As earlier noted, there was no discovery in criminal 
cases at common law. It was likewise held in the United 
States that pretrial discovery was unavailable to defend¬ 
ants in federal criminal cases until the promulgation of 
the Federal Rules of Criminal Procedure. United Stabs v. 
Rosenfeld, 57 F.2d 74 '2d Cir.i, cert, denied, 286 U.S 
556 11932); Shores V. United States, 1<4 F.2d 838, 843 
18 th Cir. 1949'; United States v. Brown, 501 F.2d 146. 
155 1 9th Cir. 1974', rev'd on other grounds as L nited 
States v. Nobles, supra. When Rule 16 of the Federal 
Rules of Criminal Procedure, the only one of the Rules 
of Criminal Procedure dealing with pretrial discovery, 
was originally promulgated in 1946, it authorized the 
District Court in its discretion to allow a defendant to 
discover only physical objects and documents belonging 
to him or obtained by the Government from the defendant 
or from others by means of seizure or process, bee a 
FRD 589 The Advisory Committee Note to Rule 16 
made clear that for the most part this provision was 
breaking new ground, adding that “iw]hether undei 
existing law discovery may be permitted in criminal cases 
is doubtful ...” 8 J. Moore. Federal Practice ' lb.01 [21 
(1975 rev. I. That pretrial discovery in criminal cases, 
even to this limited extent, was an innovation was plainly 
understood. Bowman Dairy Co. v. United States 341 
US 214, 218-219 (1951); Yankwich, Concealment oi 
Revealment? Comments on Rules 18, 19 and 2°, hedera 1 
Rules of Criminal Procedure Preliminary Draft, 3 1 .K.u. 
209, 214-216 (1943 i, and it is clear that the draftsmen 
believed that Rule 16 limned the boundaries on the Dis¬ 
trict Court’s discovery powers, Holtzoff. Codification of 
Federal Criminal Procedure, 1 F.R.D. 275, 281 ' 19441. 
The articles by Judges Y inkwich and Holtzoff. the 
latter then Secretary of the Advisory Committee, are also 
instructive in their references to Rule 16 in its earlier 
incarnations as Rule 19 and 18 in the Prehminary and 
Second Preliminary Drafts of the Federal Rules of Crim- 





inal Procedure, respectively. Significantly, Rule 16 as 
promulgated was substantially more restrictive than Rule 
19 in the Preliminary Draft, which would have allowed 
the discovery of all documents and tangible objects ‘‘not 
privileged”. 

Rule 16 continued unchanged from 1946 until 1966. 
In 1962 it was proposed to delete as unnecessarily re¬ 
strictive the limitation that the documents and objects 
that might be inspected have been obtained by seizure 
or process; Rule 16 was also to be broadened to allow 
discovery of the defendant’s statements and the results 
of scientific tests. Preliminary Draft of Proposed Amend¬ 
ments to Rules of Criminal Procedure for the United 
States District Courts, 31 F.R.D. 665, 675-676 119621. 
The Second Preliminary Draft broadened the proposed 
amendments to Rule 16 further to include discovery 
of the defendant’s Grand Jury testimony, and Rule 16 
as thus amended was adopted in 1966 in the form which 
continues in force at the present time. Second Prelim¬ 
inary Draft of Proposed Amendments to Rules of Crim¬ 
inal Procedure for the District Courts, 34 F.R.D. 411 
421-426 (1964i. The Advisory Committee Note to the 
1964 proposed amendments later substantially adopted 
made clear that the “rule has been revised to expand the 
scope of pretrial dicovery.” See also Amendments to 
Rules of Criminal Procedure, 39 F.R.D. 69, 173 178 
< 19661. That these changes in Rule 16 were inno¬ 
vations, and “certain to produce sharp debate”, as 
Professor Wright put it when the Second Preliminary 
Draft was published in 1964. Wright, Proposed Changes 
in Federal Civil, Criminal and Appellate Procedure, 35 
F.R.D. 317, 327 (1964), is obvious. See also United 
States v. Percevault , supra, 490 F.2d at 129 & n. 7. 

Finally, in 1970 further changes were proposed in 
Rule 16, including a provision (Rule 16 (a I (1 > (vi)) 
giving the District Court discretion to permit a defendant 
to discover before trial the names and addresses of wit- 
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nesses to be called by the Government at trial, though 
such disclosure was barred upon a certification b\ the 
prosecutor “that to do so may subject the witness or 
others to physical or substantial economic harm 01 coer¬ 
cion” ; the proposed rule also permitted perpetuation of 
a witness’s testimony for use at trial if the result of 
disclosure was that "the witness has become unavailable 
... or changed his testimony.” Preliminary Draft of 
Proposed Amendments to Rules of Criminal Procedure 
for the United States District Courts, 48 F.R.D. 5o3, 
587, 589-590 (1970). The Advisory Committee Note, 
48 F.R.D. 595, 603-600, specifically stated that the pro¬ 
vision allowing pretrial discovery of Government wit¬ 
nesses “is new” and relied exclusively on state statutes 
with supposedly analogous provisions * as authority for 
the proposed rule. No suggestion was made that an 
existing or “inherent” power of the District Court was 
being codified, and no decision implying existing dis¬ 
cretion in the District Courts to require disclosure was 
cited, although by 1970 there were a few. 


The Rule, as Rule 16< a H 1 M E ■, was reported to Con¬ 
gress on April 22, 1974, by the Chief Justice. While 
the Rule as reported was accompanied by substantially 
the same Advisory Committee note, Rule 16(a)(1)<E» 
differed from Proposed Rule 16<a »(1) <vi) in its re¬ 
quirement of disclosure of the witnesses to be called at 
trial by the Government on demand by the defense in¬ 
stead of on order of the District Court. No certification 
provision was included as in the first version, although 
a similar perpetuation right was provided, and in cases 
in which danger to the witnesses was feared or other 
reason existed to defer or foreclose such discovery resort 
to the provision for protective orders < Rule 16(d)(1)) 


* The greater n jmber of statutes in 
providing as they do merely for disclosure 
Grand Jury. 


the Note are miscited, 
of witnesses before the 







was apparently required.* What happened in Congress 
is discussed in Point III, infra. 

The net of this examination of the creation and ex¬ 
tension of pretrial discovery in criminal cases under 
Rule 16 makes clear the applicability of the doctrine 
announced in Miner v. At lass to the attempt to provide 
pretrial discovery of Government witnesses by judicial 
fiat in this and other such cases. Discovery in criminal 
cases did not exist before Rule 16 was promulgated in 
1946 and then only in a form which was more restrictive 
not only than the discovery provisions then part of 
the Federal Rules of Civil Procedure but also than its 
counterpart in the Preliminary Draft of the Criminal 
Rules. Far from being silent, the Federal Rules of 
Criminal Procedure have from their beginning con¬ 
cerned themselves directly with the availability of pre¬ 
trial discovery, which has heretofore been exclusively 
governed by the provisions of Rule 16 in its various 
forms. Each change in Rule 16 has always been the 
subject of substantial controversy, and the Advisory 
Committee and other commentators have been unani¬ 
mous, with each change, that new ground was being 
broken. The proposal in 1970 that the District Courts 
be empowered to order discovery of the Government’s 
witnesses before trial was specifically said to be “new” 
by the Advisory Committee, which in its Note never 
even hinted that District Courts then had any such 
power in non-capital cases. The fact that such a 
proposal was made is itself substantial authority for 

* The reason for the changes in the Rule are not explained. 
The second paragraph of the Advisory Committee Note to Rule 
1G as reported to Congress, G2 F.R.D. at 307, 308, was not in the 
Note to the 1070 Preliminary Draft. It suggests that the change in 
language was “to make clear that discovery should be accomplished 
by the parties themselves, without the necessity of a court order 
unless there is dispute as to whether the matter is discoverable 
...” This is obviously an incomp.ete explanation. 




the view that, absent an authorizing provision in the 
Rules, the Government’s witnesses are not discoverable 
before trial. See United States v. Feinberg, 502 F.2d 
1180, 1182 < 7th Cir. 19741.* That the expansions of 
criminal discovery by the amendments to Rule 16 have 
been viewed as innovations, rather than codifications of 
existing authority and practice, is additional evidence 
that there is no “inherent power” in the lower courts 
to extend as they choose criminal discovery beyond the 
provisions of Rule 16. The rule announced by the panel 
in this case is wrong both because it exceeds what the 
Rule 16 provides for and because it trenches on the 
authority of the Supreme Court, which alone within the 
judicial branch has the power, within the statutory 
framework provided, to deal with a subject matter of 
this importance to the federal criminal justice system. 

* The panel rejects the argument that “the fact these amend¬ 
ments were initially proposed indicates that the district court at 
that point did not have the authority to compel disclosure of the 
identity of government witnesses” by the rejoinder that “the con¬ 
temporaneous opinions of the sponsors of these proposed amend¬ 
ments are not legally determinative of the present power of 
district courts.” Slip op. at 59. But sir United States v. Baum, 
supra. However, the fact the sponsors included the Advisory Com¬ 
mittee on the Federal Rules of Criminal Procedure, the Judicial 
Conference of the United States, and the Justices of the Supreme 
Court entitles the sponsors’ views to substantially more attention 
than the panel gave them; indeed, one might have supposed that 
the likelihood that these “sponsors” knew whereof they spoke would 
have checked the panel in its progress towards the contrary con¬ 
clusion. Moreover, the panel’s treatment of the weight to be ac¬ 
corded the views of the sponsors of ameliorative legislation on the 
state of existing law seems entirely inconsistent with existing 
precedent in this Circuit. See, e.g., United States v. Fein, 504 
F.2d 1170, 1178, 1179-1180 (2d Cir. 1974), in which the legislation 
proposed by the Justice Department and enacted by Congress to 
extend the life of the Watergate grand jury beyond eighteen 
months was viewed as substantial authority for the proposition 
that existing law did not allow such an extention of analogous 
grand juries. 




Decisions which have dealt with other procedural 
devices not authorized by an applicable provision in the 
Federal Rules of Criminal Procedure nor expressly for¬ 
bidden by it have similarly concluded that generally a 
power not expressly conferred by the governing rule 
may not be exercised. United States v. Weinstein, 511 
F.2d 622 (2d Cir. 1975); United States v. Percerault, 
supra, 490 F.2d at 129-131; United States v. Wein¬ 
stein, 452 F.2d 704 (2d Cir. 19711, cert, denied, 406 
U.S. 917 1972i; United States v. Dooling, 406 F.2d 

192 (2d Cir.), cert, denied, 395 U.S. 911 11969 1 ; 

United States v. Vanterpool, 377 F.2d 32 ( 2d Cir. 1967); 
see also United States v. Wright, 489 F.2d 1181, 1188- 
1192 (D.C. Cir. 1973); United States v. McCracken, 488 
F.2d 406, 418-419 (5th Cir. 1974); United States v. 
Whitted, 454 F.2d 642 (8th Cir. 1972 > ; United States 
v. Hancock, supra; United States v. Gray, 438 F.2d 
1160 (9th Cir. 1971) ; United States v. Spock, 416 F.2d 
165, 180 (1st Cir. 1969); Gray v. United States, 174 
F.2d 919, 923-924 (8th Cir.), cert, denied, 338 U.S. 848 
(1949).* Cf. United States v. Smith, 331 U.S. 469 
(1947); United States V. Williams, 502 F.2d 581, 584 
(8th Cir. 1974). But see United States V. Nolle, 39 
F.R.D. 359 (N.D. Cal. 1965); United States v. Taylor, 
25 F.R.D. 225 (E.D.N.Y. I960). As the Court said in 
Gray, 174 F.2d at 924: “It is not the function of the 
courts subordinate to the Supreme Court to introduce 
innovations of criminal procedure.” See also United 
States v. Dockery, supra, 447 F.2d at 1185-1186; United 
States v. Tollman, 437 F.2d 1103 (7th Cir. 1971). 

* McCracken, Spock and Gray v. United States all dealt with 
the impropriety of taking special verdicts in a crir.' 1 case. 
Each case cited found error in taking such verdicts, relying 
principally on the want of authorization to do so in the Federal 
Rules of Criminal Procedure. Accord, United States V. Adcock, 
447 F.2d 1337, 1339 (2d Cir.), cert, denied, 404 U.S. 939 (19711. 
Interestingly, however, at common law special verdicts were “not 
unknown” in criminal cases. United States V. Noble, 155 F.2d 315, 
317 n. 4 (3d Cir. 1946). 
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In Weinstein, supra , 452 F.2d 704, the District Court 
dismissed an indictment after the entry of a judgment 
of conviction because, on its assessment of the credi¬ 
bility of the Government’s proof, neither the conviction 
nor a ne ,J trial was in the interest of justice. The 
District Court conceded, and this Court on the Govern¬ 
ment’s application for mandamus agreed, that “no rule 
gives the judge an overriding power to terminate a 
criminal prosecution in which the Government’s evidence 
has passed the test of legal sufficiency simply because he 
thinks that course would be most consonant with the 
interests of justice.” 452 F.2d at 714-715. Judge Friend¬ 
ly continued, id. at 715 & n. 15, applying principles 
which w r e submit are as controlling here as they were 
in Weinstein : 

“We believe the failure of the Rules to bestow 
such a power precludes its exercise. The Federal 
Rules of Criminal Procedure were designed to pro¬ 
vide a uniform set of procedures to govern crim¬ 
inal cases within the federal courts consistent with 
the requirements of justice and sound administra¬ 
tion. Where previously recognized powers were 
thought appropriate for inclusion in the rules, this 
was expressly done. Most relevant for our pur¬ 
poses, the three rules providing for termination of 
a prosecution once a jury has been impaneled 11 
are all embodiments of such powers: Rule 29 is 
an expression of the common law power to acquit 
for insufficiency of the evidence; Rule 34, arrest 
of judgment, has recently been interpreted as ex¬ 
actly carrying forward its common law predecessor, 
United States v. Sisson, supra; and Rule 48<bi, 
dismissal by the court for unnecessary delay, was 
said by the Advisory Committee to be ‘a restate¬ 
ment of the inherent power of the court to dismiss 
a case for want of prosecution,’ see also United 
States v. Research Foundation, Inc., 155 F. Supp. 







650 (S.D.N.Y. I957i. Moreover, the authority for 
the Criminal Rules, now 18 U.S.C. S 3771, specifi¬ 
cally provides that ‘All laws in conflict with such 
rules shall be of no further force or effect after 
such rules have taken effect.’ Thus, even if some 
other source had given a judge authorization to 
terminate a prosecution on the basis here suggested, 
this would be terminated in an area which the 
Rules have occupied to such an extent as here. If 
the interests of justice would be served by bestow¬ 
ing so broad a power as that here invoked, a matter 
on which reasonable minds may differ, see 8 Moore, 
Federal Practice (Cipesi ‘ 29.05 at 29-13, the Su¬ 
preme Court’s power to amend the Rules is ade¬ 
quate to that end.” 

!-• Rule 12, dealing with pre-trial motions, was the 
subject of great debate in United States v. Mersky, 361 
U.S. 431, 80 S.Ct. 459, 4 L.Ed.2d 423 (I960). There, Mr. 
Justice Brennan in his concurring opinion, 361 U.S. at 
441, 80 S.Ct. 459, 4 L.Ed.2d 423, and Mr. Justice Stewart 
in his dissent, 361 U.S. at 453, 80 S.Ct. 459, 4 L.Ed.2d 423, 
joined issue on the effect of Rule 12 on the historic ‘motion 
. in bar.’ Mr. Justice Brennan argued that Rule 12 swept 
away the common law motion in bar in favor of a broader 
rule! Mr. Justice Stewart argued that Rule 12 merely 
carried forward the existing federal law re'ating to a 
motion in bar which itself was somewhat broader than its 
common law predecessor. But both Justices focused on 
what they found to be the proper interpretation of the 
Rule, and neither recognized any inherent power to go 
beyond whatever the proper interpretation was found to 
be.”* 

* Judge Friendly then concluded by pointing out the absence 
of precedent for any such inherent power. As to pretrial discovery 
of the identity of Government witnesses, the same is true. See 
Point I, supra. 
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While the scope of each of the Rules of Criminal Pro¬ 
cedure, its history and the powers of the District Court 
before its existence may leave room for argument that in 
a given case the provisions of a particular Rule are not 
exclusive, it seems clear that, at least where, as here, there 
was no power in the District Courts at all before the 
Rules, the Rules circumscribe the power of the District 
Court at the same time as they confer it. While there 
may be “inherent power” in a District Court at trial 
under certain limited circumstances, United States v. 
Nobles, supra; United States v. Baird, supra, those cases, 
as noted supra, have no relevance here. 

The absence of authority under either historical “in¬ 
herent power” of the District Court * or the Rules of 
Criminal Procedure to order pre-trial disclosure of Gov¬ 
ernment witnesses brings the inquiry almost to an end. 
The only statute directly applicable is 18 U.S.C. s 3432, 
which by its terms allows pretrial disclosure of Govern¬ 
ment witnesses only in capital cases.** 

* Judge Friendly’s analysis in Weinstein strongly suggests that 
even if “inherent power” to permit discovery of the Government’s 
witnesses existed prior to the promulgation of the Rules, the 
absence of such authorization in the Rules would likely mean that 
such a power no longer exists. See also United States V. Noble, 
supra. Cf. Dutton v. Evans, 400 U.S. 74, 82 (1970). 

** The panel in this case brushed aside as "dubious” the 
Government's argument that the Jencks Act (18 U.S.C. ^3500) 
suggested “Congress’ intent that district courts not have dis¬ 
cretion to compel the pretrial disclosure of the names of govern¬ 
ment witnesses”, adding that “[iIronically, however, application 
here of the maxim inclusio unius ett cxclusio alterius, implicitly 
invoked by the government in its first argument, supports the 
argument that Congress elected not to restrict the courts’ power 
to compel pretrial disclosure of the identity of government wit¬ 
nesses (in non-capital cases).” Slip op. at 58-59 (emphasis in 
original). While the Jencks Act may not, by its precise terms, be 
conclusive on the lack of power of the district courts to order 
pretrial disclosure of the identity of witnesses to be called by the 
Government at trial, it is also equally clear that the Jencks Act 

[Footnote continued on following page; 
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The final possible source for authority to require pre¬ 
trial disclosure of Government witnesses is the Constitu¬ 
tion. Nearly twenty years ago, when T ie 16 did not 
authorize a defendant to discover his > vn statements, 
Judge Kaufman expressed the viow that, whatever the 
restrictions of Rule 16, 

“suffice it to say that there are situations where 
discovery of the detendant’s statement would be 
demanded under the aegis provided defendant by 
the fifth amendment. Such a situation might occu- 
where psychiatric examinations of defendant before 
trial are indispensable to the adequate preparation 
of a defense of insanity, or where defendant is 
seeking exclusion of the statement by challenging 
its authenticity.” [footnote omitted]. 

Kaufman, Criminal Discovery and Inspection of the De¬ 
fendant’s Own Statements in The Federal Courts, 57 
Colum. L. Rev. 1113, 1120-1121 (1957).* A few years 

cannot be read as restrictively as the panel did here, Palermo v. 
United States, 360 U.S. 343, 349-351 (1959), and that one of the 
purposes of that Act in prohibiting pretrial disclosure of statements 
of Government witnesses was to protect them by concealing their 
identity before they testified. United States v. Femberg, supra, 
502 F.2d at 1182; United States V. Dorfman, 53 F.R.D. 477, 479 
(S.D.N.Y. 1971) (Gurfein, JJ, aff'd, 470 F.2d 246 (2d Cir. 1972), 
cert, dism., 411 U.S. 923 (1973). Cf. United States v. Percevault, 
supra, 490 F.2d at 131. That Congress did not in the .cks Act 
specifically prohibit pretrial disclosure of the identity of Govern¬ 
ment witnesses was presumably because of its perfectly correct 
understanding of one hundred fifty years of settled judicial prece¬ 
dent that a defendant could not obtain such discovery in a non¬ 
capital case. See Farmer V. Arabian American Oil Company, 324 
F.2d 359, 365, 367 (2d Cir. 1963) (in banc; dissenting opinion of 
Smith, Clark and Hays, C. JJ.), rev’d, 379 U.S. 227 (1964). 

* In United States V. Jordan, supra, 466 F.2d at 101, the 
Fourth Circuit expressed the view that ignorance of the Govern¬ 
ment’s witnesses before trial might under unspecified circum¬ 
stances affront the confrontation clause of the Sixth Amendment. 
Hut see United States n rel. Meadows V. New York, 426 F.2d 
1176, 1184 (2d Cir. 1970), cert, denied, '01 U.S. 941 (1971). 







thereafter this Court concluded that under existing law a 
defendant was not entitled to pretrial discovery of his 
prior statements. United States v. Mur « 297 F.2d 812, 
819-821 1 2d Cir. i, cert, denied, 369 U.S. - 1 (19621. Cit¬ 
ing Judge Kaufman’s article, the Court : id, “We car ‘ n ® L 
say that there may never be a situation where it would be 
appropriate to allow a defendant to examine his own state¬ 
ment before trial” and, referring to Judge Kaufman’s con¬ 
clusion that under such circumstances courts have "in¬ 
herent authority” to require such disclosure, concluded: 
“We need not consider whether such power exists, since 
the facts of this case fall far short of showing any earlier 
need for the statements.” Id. at 821-822 & n. 7. 

We respectfully suggest that what differences there 
may be between the views expressed in Judge Kaufman’s 
article and Murray are unnecessary to resolve in this case. 
If the want of pretrial disclosure of a specific witness 
identity could ever generate a claim of constitutional 
dimensions, then the duty of a court under the Constitu¬ 
tion might give rise to a power to fashion a remedy com¬ 
mensurate with the right otherwise denied. However, it 
seems clear that the power thus created would be limited 
to the circumstances from which it arose, and that no such 
power could authorize the broad rule announced by the 
panel here. Cf. Singer v. United States, 380 U.S. 24, 36- 
38 (1965). 

In short, except in a truly extraordinary case in which 
the Constitution may require and empower a court to act, 
the absence of a grant of authority in the Federal Rules 
of Criminal Procedure to require disclosure of the Govern¬ 
ment’s witnesses before trial plainly precludes the exercise 
of such a power by a District Court. The fact that the 
Rules do not expressly forbid the exercise of such a power, 
if true,* does not entitle the Court to usurp a power not 

* This question is considered in Point III, infra. 
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conferred upon it. The implication of the contrary view— 
that the judges are free to exercise powers not theirs so 
long as not specifically forbidden to do so—does no credit 
to the judicial process and, in our view, too easily ignores 
the rights of collegiate and independent branches of the 
Government and of the Supreme Court. 

POINT III 

The action of Congress in deleting proposed Rule 
16(a)(1)(E) precludes the District Courts from direct¬ 
ing pretrial disclosure of Government witness in 
non-capital cases. 

While the foregoing establishes an absence of power 
in the District Courts to order pretrial disclosure of 
Government witnesses at trial, we respectfully submit 
that, whether or not such a power heretofore existed, 
the action of Congress and the President in July, 1975, 
in deleting Proposed Rule 16 (a t 11) ( E ) from the amend¬ 
ments to the Federal Rules of Criminal Procedure re¬ 
ported by the Chief Justice in April, 1974, precludes the 
District Courts from ordering pretrial disclosure of Gov¬ 
ernment witnesses in non-capital cases. 

Congress’ action on Proposed Rule 16(a)(1)(E)* 
began with the enactment on July 30, 1974 of Public 
Law 93-361, 88 Stat. 397, which delayed until August 1, 
1975, the effective date of the Rules transmitted by the 
Supreme Court in April, 1974. The principal reason for 
the delay was to permit Congressional consideration of 
the objections raised by prosecutors and defense attorneys 
to Rules 16(a) (1) (El and lb) (1) (Cl, which for the first 

♦The history of Proposed Rule 16(a) IT) (E) from its initial 
proposal in different form as Rule 16(a) (1) (vi) to its transmission 
to Congress in April, 1971, is set forth above, at pp. 30-42. 
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time permitted pretrial discovery by the party opponent 
of the identity of witnesses to be called at trial. 

The new rules w -re first scrutinized in detail by 
the House Judiciary Committee, which on May 20, 1975, 
after hearings, reported out a bill (H.R. 6 1 99 t, amend¬ 
ing, among other things, the witness disclosure provisions 
of Rule 16 to limit the time for disclosure of the identity 
of Government witnesses to three days before trial; 
an additional amendment in the bill to Rule 16(d)(1) 
provided that the District Court might order earlier dis¬ 
closure or deny or defer any sort of discovery available 
under Rule 16. H.R. Rep. 94-247, 94th Cong., 1st Sess. 

11975 i, 1975 U.S. Code Cong, and Ad. News 1358, 1369- 
1371, 1385-1386. Of the thirty-one members of the Com¬ 
mittee who voted on H.R. 6799, fourteen Congressmen 
opposed the provision for pretrial disclosure of Govern¬ 
ment witnesses, even as limited in the bill from the earlier, 
broader version promulgated by the Supreme Court. Id. 
at 1375, 1396-1397. 

On the House floor, an amendment to delete Rule 
16(a) (1 HE) so as to preclude pretrial discovery of 
Government witnesses was narrowly defeated on June 
18, 1975, by a vote of 216 to 199, 18 members not voting. 
121 Cong. Rec. H. 5650-5658. H.R. 6799 was subse¬ 
quently passed by the House on June 23, 1975. 

In the Senate, H.R. 6799 was referred to the Senate 
Committee on the Judiciary, which also held hearings 
on the bill. On July 17, 1975, on the Senate floor, Sen¬ 
ator McClellan proposed on behalf of the Committee an 
amendment to the bill which, among other things, deleted 
Rule 16(a H1 HE). 121 Cong. Rec. S 12871 et seq. 

Senator McClellan supported that part of the amendment 
by pointing out that the Rule changed existing law, 
that present discovery under the Rules was more than 
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fair to defendants, that the danger posed to witnesses 
by pretrial disclosure of their identity was amply docu¬ 
mented, and that the 3-day limitation in H.R. 6799 was 
“no more than a ‘paper’ safeguard.” He also noted that 
the natural reluctance of members of the public to appear 
as prosecution witnesses would quite understandably be 
considerably increased by Rule lGianliiEi. Id. at S 
12876-12877. The Senate passed the proposed amend¬ 
ment to H.R. 6799 and, as amended, the bill itself. 

Because of the differences between the Senate and 
House version of the bill, the matter was referred to a 
conference committee of the House and Senate, which 
adopted the Senate’s deletion of Rule 16 (a M1) (E I. The 
Joint Statement of the Committee recites that the Senate 
version so adopted “eliminates these provisions [Rules 16 
(a)(1)(E) and (b)(lHCl], thereby making the names 
and addresses of a party's witnesses nondiscoverable." 
House Conf. Rep. No. 94-414, 94th Cong., 1st Sess. < 1975), 
1975 U.S. Code Cong, and Ad. News 1397, 1400 (em¬ 
phasis supplied). The Statement continues: 

“A majority of the Conferees believe it is not 
in the interest of the effective administration of 
criminal justice to require that the government 
or the defendant be forced to reveal the names and 
addresses of its witnesses before trial. Discour¬ 
agement of witnesses and improper contacts di¬ 
rected at influencing their testimony, were deemed 
paramount concerns in the formulation of this 
policy.” Id. 

The bill agreed to by the Conference was adopted in the 
House and Senate on July 30, 1975, 121 Cong. Rec. H. 
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7859 et seq., S 14300 et seq.,* and was signed by the 
President the next day. Pub. Law 94-64, 89 Stat. 370. 

The panel opinion in this case deals with the action 
of Congress in deleting Rule 16(aMl)(El in an en¬ 
tirely unrealistic fashion. Focusing exclusively on the 
statement in the conference report that “‘[ a l majority 
of the Conferees believe it is not in the interest of the 
effective administration of criminal justice to require 
that the government or defendant [sic | be forced to reveal 
the names and addresses of its witnesses before trial ’, 
the panel concludes that the conference report “appears 
to express a desire that courts not be required to force 
disclosure of the identity of government witnesses, not 
a desire that courts not have the discretionary power 
to force such disclosure.” Slip op. at 60-61 (emphasis 
in original i. The Court’s reliance on the single sen¬ 
tence of the conference report it chooses to fasten on 
is entirely misconceived. The Conference quite clearly 
was formulating legislation the purpose of which was 
to delimit the scope and exercise of the power of the 
District Courts with regard to pretrial disclosure of wit- 

* In support of the deletion of Rule 16(a)(1)(E) by the 
Conference, Senator McClellan said in part: 

"Although it should be obvious, I want to emphasize that 
the policy choice was directly presented and positively re¬ 
solved in favor of affording all possible protection and en¬ 
couragement to witnesses in Federal criminal cases. This in¬ 
cludes the ability of the prosecutor to assure a reluctant or 
fearful witness that his identity will not be divulged to the 
defendant prior to appearance at trial. Although there may 
be unusual cases involving fundamental fairness, the con¬ 
gressional decision on this issue should be taken as clear dis¬ 
approval of the exercise of so-called inherent power by the 
courts to fashion local rules or individual orders calling for 
discovery of witnesses, see, for example. United States v. 
Jackson, 508 F.2d K»01, 1006 (7th Cir. 1975) and cases cited 
therein, except insofar as such discovery may be required to 
effectuate a party’s right to constitutional due process of 
law.” 121 Cong. Rec. at S 14301. 





44 


nesses. Rule 16 as proposed by the Supreme Court and 
as embodied in the legislation passed by the House and 
rejected by the Senate did give the courts discretion 
under Rule 16(d) to control discovery under Rule 
16(a) (1) (E), although the exercise of that discretion 
was generally to be triggered by the party opposing 
discovery rather than the party seeking it. Most im¬ 
portant, the Conference report specifically says, although 
the Court ignores it, that the Senate version adopted 
by the Conference “mak[esj the names and addresses 
of a party’s witnesses nondiscoverable”, hardly an offer 
of discretionary power to the District Courts to do pre¬ 
cisely what the Congress found inimical to the interest 
of justice.* Indeed, if there were any doubt over the 
plain meaning of the Conference report, any examination 
of the statements of Senator McClellan, who sponsored 
the legislation which is now the law in the words he 
proposed, makes abundantly clear that it was the in¬ 
tention of the Congress to preclude pretrial disclosure 
of Government witnesses in non-capital cases; the panel 
opinion does not appear to contend the contrary seriously. 
Slip op. at 60. Finally, had Congress intended that the 
District Courts have discretionary power to require pre¬ 
trial disclosure of Government witnesses in noncapital 
cases, it presumably knew well enough how to modify the 
rule to provide for it.** 

* Representative William L. Hungate, who chaired the sub¬ 
committee of the House Committee on the Judiciary which held 
hearings on the proposed amendments, and who was a strong sup¬ 
porter of the House version of Rule 16(a)(1)(E), has recently 
written that one of the effects of the modifications in the Supreme 
Court’s version of Rule 16 wrought by Public Law 94-64 is that 
“the names and addresses of witnesses are not subject to dis¬ 
covery.” Hungate, Changes in the Federal Rules of Criminal 
Procedure, 61 A.B.A.J. 1203, 1204 (October, 1975). 

** Quite apart from the fact that Congress plainly intended by 
its deletion of Rule 16(a)(1)(E) that there should be no pretrial 
disclosure of Government witnesses, the rule enunciated by the 

[Footnote continued on following page) 







The principal point, however, is not just what Con¬ 
gress thought but also what it did and the framework in 
which it acted. The panel in this case disposes of the 
Government’s argument that "Congress deletion of Pro¬ 
posed Rule 16. a m 11 i E i . . . buttresses the government s 
contention that district courts do not have authority to 
compel pretrial disclosure of the identity of its witnesses 
by the rejoinder that "|o|nce again, the government ap¬ 
pears to manifest the belief that the current opinions of 
Congress are in some way determinative of the legal 
power of the federal courts” and by the subtle expression 
of doubt that Congress has “the power under the Consti¬ 
tution to restrict the courts’ authority to require pretrial 
disclosure of government witnesses . . ” Slip op. at 60 
The Court, we respectfully submit, seriously erred both 
in its suggestion that Congress’ exercise of its power to 
foreclose the District Courts from ordering pretrial dis¬ 
closure of Government witnesses was not “determina¬ 
tive” for that is the nature of the power expressly re¬ 
served to Congress by 18 U.S.C. § 3771, and in its intima¬ 
tion that for Congress to purport to exercise such power 

panel in thiTcase is inconsistent with the intent of Congress even 
as the panel perceives it. While characterizing and distinguishing 
Rule 16(a) (1) (E) as providing for “a general right to discovery 
of government witnesses on the part of defendants, not discret.on- 
arv judicial power to compel such discovery . slip op. at 59, the 
panel goes on to formulate a rule for the exercise of that discre¬ 
tion •that, once the defense moves for disclosure of the identity of 
the government’s witnesses, the government bears the burden of mak¬ 
ing a prima facie showing that such disclosure would not be in the 
best interests of justice”, and that no showing of materiality or 
reasonableness need be made by the defendant for such d.sclosure 
since that is prima facie obvious and up to the government to 
negate Slip op. at 63-65. We respectfully suggest that having dis¬ 
tinguished the Rule 16 (a) (1) (E i on the ground that it proposed to 
confer a “general right to discovery”, the Court has announced a 
rule which differs from that rejected by Congress only in the 
absence of the safeguard, such as it was, for the perpetuation by- 
deposition of the testimony of witnesses so disclosed. 
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might not be constitutional. Pnlermj v. United States, 
360 U.S. 343, 353-354 n. 11 (1959).* 

Section 3771 of Title 18 authorizes the Supreme Court 
to promulgate rules governing procedure in criminal cases 
in the United States District Courts. This enabling stat¬ 
ute makes specific provision for the proposed rules to be 
reported to Congress by the Chief Justice and for a delay 
in the effectiveness of the Rules adopted by the Supreme 
Court to provide time for Congress to modify them if it 
chooses. See United States v. Fein, supra, 504 F.2d at 
1178 n. 9. The significance of the latter provisions to the 
entire framework of the adoption of rules of procedure 
for the District Courts was made abundantly clear by the 
Supreme Court long ago in Sibbach v. Wilson & Co., 312 
U.S. 1, 14-16 (1941), in discussing the effect of the same 
provision in the enabling statute for the promulgation of 
the Federal Rules of Civil Procedure: 

“Finally, it is urged that Rules 35 and 37 work 
a major change of policy and that this was not 
intended by Congress. * * * [I In accordance with 
the Act, the rules were submitted to the Congress 
so that that body might examine them and veto 
their going into effect if contrary to the policy of 
the legislature. 

The value of the reservation of power to ex¬ 
amine proposed rules, laws and regulations before 
they become effective is well understood by Con¬ 
gress. It is frequently, as here, employed to make 

* Not only is Palermo conclusive of the constitutionality of 
enactments of this sort by Congress, it is well to note that the 
constitutional objection that has been raised to the framework 
created by the enabling statutes is that it transfers to the Supreme 
Court powers properly exercised under the Constitution only by 
Congress and the President. Amendments to the Rules of Civil 
Procedure for the United States District Courts, 374 U.S. 861, 
865-866 (1963) (Dissenting statement of Mr. Justice Black and 
Mr. Justice Douglas). 




sure that the action under the delegation squares 
with the Congressional purpose. Evidently the Con¬ 
gress felt the rule was within the ambit of the 
statute as no effort was made to eliminate it from 
the proposed body of rules, although this specific 
rule was attacked and defended before the commit¬ 
tees of the two Houses. * * * That no adverse ac¬ 
tion was taken by Congress indicates, at least, that 
no transgression of legislative policy was found, 
i footnotes omitted). 

See also Miner v. Atlass, supra, 363 U.S. at 650. The 
significance of the Congressional role in the promulgation 
of Rules of Criminal Procedure for the District Courts has 
been emphasized time and again by the Supreme Court, 
e.g., Singer v. United States, supra, 380 U.S. at 37; Davis 
United States, 411 U.S. 233, 241-242 < 19731, and by 
this Court, e.g., United States v. Furey, 514 F.2d 1098, 
1104-1105 (2d Cir. 1975). 

Here the Congress exercised its powers under Section 
3771 to delete proposed Rule 16(a)(1) (El from the 
amendments to the Federal Rules of Criminal Procedure 
reported to it by the Chief Justice in 1974. The deletion 
is specifically included in the statute enacting the amend¬ 
ments to the Rules as modified and approved by Congress. 
Public Law 94-64, § 3, r 23. The legislative history of the 
Act makes clear beyond any doubt whatsoever that Con¬ 
gress intended by its deletion of Rule 16(a)(1) (E) that 
the District Courts be foreclosed from granting pretrial 
discovery of the identity of witnesses to be called by the 
Government at trial of a non-capital offense. That Con¬ 
gress did not in haec verba forbid the exercise of a power 
which it chose not to grant the District Courts cannot 
make any difference, given what Congress did and why. 
See Palermo v. United States, supra, 360 U.S. at 349-351; 
United States v. Robinson, 361 U.S. 220, 227-228 < 19601. 
If the role which is reserved to Congress under Section 
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3771 is to have any meaning at all, then the action Con¬ 
gress took with respect to Rule 16(a)(1)(E) must be 
respected by the courts, and the attempt by the panel to 
overrule Congress must be set right.* Judge Taylor’s 
observations in denying analogous relief in United States 
v. Isaacs, 351 F. Supp. 1323, 1328 < N.D. Ill. 19721, tiff'd, 
493 F.2d 1124 (7th Cir.), cert, denied, 417 U.S. 976 
(1974), are fully apposite here: 

“The movement sponsored by many able judges 
and law professors for the further liberalization of 
the discovery rules has not been overlooked. This 
trend, however, is not sufficient to justify the Court 
in ignoring an act of Congress.” 


* The panel opinion appears to put weight on the point that 
the amendments provided in Public Law 94-64 do not, by the terms 
of the Act, take effect until December 1, 1975. The Court appar¬ 
ently meant, although it did not say so, that the deletion by 
Congress of Rule 16(a)(1)(E) will have no effect until December 
1, 1975. Whatever the merits of this view on a technical basis, 
the Government’s arguments in this petition in no way stand or 
fall on it, see Points I and II, supra, and it seems entirely clear 
that Congress did not intend by delaying the effectiveness of the 
amendments to the Rules that the District Courts might permit 
pretrial discovery of Government witnesses until Decmber 1, 1975. 
Moreover, since this Court in Baum thought it entirely proper to 
apply Rule 16(a) (l )(vi) when proposed by the Advisory Com¬ 
mittee, long before Rule 16(a) (1) (E) was adopted by the Supreme 
Court, it seems hardly inappropriate to suggest that the determina¬ 
tive action taken by Congress and the President should be given 
the same sort of immediate effect. 










POINT IV 


Even assuming that the District Courts have the 
power to require pretrial disclosure of the witnesses 
the Government intends to call at trial, the rule for 
exercise of that power declared by the panel must 
be entirely changed. 

Even if it be assumed that the District Courts have 
the power to require that the Government inform the de¬ 
fense before trial of the identity of its witnesses, the rule 
announced by the panel to govern that exercise is entirely 
unresponsive to the dangers of pretrial disclosure of wit¬ 
nesses. The panel’s rule imposes no burden on the de¬ 
fendant to establish any need for pretrial discovery of the 
witnesses to be called by the Government, and it requires 
the Government to do what will be impossible in all but 
a few cases—to make a substantial showing that pretrial 
disclosure of the Government’s witnesses will result in 
tampering or intimidation. If any pretrial disclosure of 
Government witnesses is to be allowed, the burden must 
be on the defendant to show both an extraordinary need 
for such discovery and that such discovery will not en¬ 
danger the witnesses whose names he seeks. If that seems 
a heavy burden, it is because it should be. 

Those commentators who favor pretrial disclosure of 
Government witnesses appear to view, in varying degrees, 
the danger of witness tampering and intimidation as a 
figment of the imagination of prosecutors whose blood¬ 
thirstiness impels them to oppose any procedural advance¬ 
ment in the criminal process which may work in favor of 
the defense. This view is utterly wrong. Witness tam¬ 
pering and intimidation are a commonplace, even without 
pretrial discovery of Government witnesses. The evidence 
of this was sufficient to induce the House of Representa¬ 
tives to ring Rule 16 (a HI HE) with safeguards, albeit 
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inadequate. The evidence of witness tampering and in¬ 
timidation presented to the Senate was sufficient to 
compel that body to delete Rule 1G < a • < 1 * < E » entirely. 

It is not necessary, however, for this Court to read the 
legislative hearings surrounding Rule 16«a • • 1 ►' E * to 
learn this. Rather, it is sufficient that the Court consult 
its own cases for the proof that witness tampei ing and 
murder are already far too frequent in the districts in 
I this Circuit. A sampling of such cases in the last two 

years alone follows: 

United States v. Lubrano, I)kt. No. 75-1158 »2d Cir.. 
argued September 2(5, 1975' : informant who was 
to be crucial government witness murdered before 
trial. 

United States v. Harvey, Dkt. No. 75-1053 '2d Cir., 
argued August 13, 1975): two individuals con¬ 
victed of killing a fifteen year old accomplice to 
prevent him from testifying against them w ith 
respect to several federal charges in\ol\ing tians- 
portation of dynamite and conspiracy. 

United States v. Fayer, Dkt. No. 75-1147 '2d Cir.. 
September 24, 1975): attorney representing targets 
in FHA bribery investigation attempted to induce 
FHA appraiser they had bribed not to testify be¬ 
fore the Grand Jury. 

United States v. Jordan, Dkt. No. 75-1040 < 2d Cir., 
August 26, 1975): witness who was the girlfriend 
of one of the defendants in a bank robbery prosecu¬ 
tion and who had furnished incriminating informa¬ 
tion about him to the local police, FBI and Grand 
jury, at trial denied her earlier statements and 
claimed that her Grand Jury testimony was the 
product of threats by the police and FBI. 


* The catalogue submitted by the Justice Department citing 
specific incidents by district fills 33 pages of small print in the 
printed transcripts of the Senate hearings. Hearings on the 
Federal Rules of Criminal Procedure Amendments Before the 
Senate Comm, on the Judiciary, 94th Cong., 1st Sess 176-209 
(June 20, 1975). 


United States v. Pacelli, 521 F.2d 135 '2d Cir. 1975): 
defendant murdered a young woman and burned 
her body in order to prevent her from testifying 
against him at his trial for narcotics offenses.* 

United States v. Frank, 520 F.2d 1287, 1291 (2d Cir. 
1975): attorney charged with securities fraud 
attempted to obtain from his co-defendant a per¬ 
jured affidavit exonerating him. 

United States v. Brasco, 516 F.2d 816 (2d Cir.), 
cert, denied, — U.S. —, 44 U.S.L.W. 3204 (Oc¬ 
tober 6, 19751: incarcerated immunized Govern¬ 
ment witness who had testified at a first trial 
refused to testify at a second trial on the stated 
ground that it would adversely affect his wife’s 
“health”. 

United States v. Turcotte, 515 F.2d 145 (2d Cir. 
19751: targets in a sports bribery investigation 
attempted to suborn false testimony before a Grand 
Jury by a potential witness against them. 

United States v. Gerry, 515 F.2d 130, 139-141 (2d 
Cir.), cert, denied, — U.S. —, 44 U.S.L.W. 3201 
(October 6, 1975': numerous Government wit¬ 
nesses recanted prior trial or grand jury testi¬ 
mony in sports bribery prosecution arising out 
of the investigation in Turcotte. 

United States V. Rivera, 513 F.2d 519, 525-528 (2d 
Cir. 1975): prosecution witness in murder case 
recanted grand jury testimony, claiming it to be 
the product of threats by agents, after he and his 
wife had been threatened to prevent him from 
testifying. 

* At Pacelli’s narcotics trial another young woman with whom 
Pacelli had dealt in narcotics repudiated her prior statements and 
claimed not even to know Pacelli. See United States v. Pacelli, 470 
F.2d 67, 69 (2d Cir. 1972), cert, denied, 410 U.S. 983 (1973). 
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United Staten V. Malizia, 503 F.2d 578, 580-581 (2d 
Cir. 197-4i, cert, denied, 420 U.S. 912 (1975 i : in¬ 
formant refused to testify in a narcotics prose¬ 
cution because of his “ ‘fear of being killed.’ ” 

United States v. Cioffi, 493 F.2d 1111 (2d Cir.), 
cert, denied, 419 U.S. 917 11974» : defendant in 
extortion prosecution attempted to silence or 
suborn victim of extortion who was a government 
witness. 

United States v. DWmalo, 493 F.2d 359, 361 n.l 
(2d Cir.), cert, denied, 419 U.S. 826 (1974): 
lower echelon narcotics dealer found beaten and 
shot to death ten days after his arrest; he had 
agreed to cooperate with the Government. 

United States v. Sclafani, 487 F.2d 245, 249 <2d Cir. I, 
cert, denied, 414 U.S. 1023 119731 : attempt by 
defendants indicted for extortion to intimidate the 
victim witnesses against them. 

United States v. Marrupese, 486 F.2d 918, 920 & n.l 
(2d Cir. 1973), cert, denied, 415 U.S. 994 (1974): 
the principal witness against the defendants, an 
informant who had participated in their attempts 
to sell stolen machine guns, was murdered shortly 
before trial. 

United States v. Rosner, 485 F.2d 1213, 1218 (2d Cir. 
1973*, cert, denied, 417 U.S. 950 (1974): an 
attorney and a private investigator attempted to 
learn the whereabouts of George Stewart, a gov¬ 
ernment witness whom the attorney had previously 
represented, so that they could have him mur¬ 
dered.* 


* Stewart was a crucial witness in United States v. Bynum, 
485 F.2d 400, 493-495 (2d Cir. 1973), vacated and remanded on 
other (/rounds, 417 U.S. 903 (1974). The defendants in Bynum 
had themselves, prior to their arrests, almost succeeded in their 

[Footnote continued on following page] 
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This list by no means includes all of the cases befoie 
this Court in the last two years in which witness tam¬ 
pering or intimidation has been in the record. It is also 
not fully representative of the problems of witness tam¬ 
pering and intimidation because it reflects only some of 
the cases which have reached the appellate level despite 
the best efforts of the defendants involved. It cannot 
begin to reflect the measure of prosecutions lost or never 
brought because of interference with Government 

witnesses. 

It may well be asked, given the mayhem and tamper¬ 
ing that goes on without judicially compelled pretrial dis¬ 
closure of Government witnesses, why such disclosure 
is likely to make matters perceptibly worse. To this there 
are several answers. First, knowledge that pretrial dis¬ 
closure of witness is a routine part of the criminal proc¬ 
ess will significantly heighten the already ingrained 
reluctance of most members of the public to furnish infor¬ 
mation to law enforcement authorities. Second, the wit¬ 
ness tampering and intimidation that have occurred have 
involved witnesses of whose identity the defendant inde¬ 
pendently was aware. If there is general pretrial dis¬ 
closure of Government witnesses, defendants will almost 
always learn of the identities of witnesses not previously 
known to them. Moreover, defendants will almost always 
know of some potential witnesses against them but not 
whether they are known to the Government and may be 
unwilling to engage in witness tampering absent the 

plan to murder Robert Wollack. a New York City police officer and 
drug dealer whom they suspected of informing the authorities of 
their activities. Id. at 495. Ironically, Wollack was no stranger to 
such plots, for when a member of his narcotics gang was arrested 
a few months prior to the attempt on Wol'ack’s life, Wollack took 
him to the o&es of some attorneys, with whom they discussed 
whether they had been betrayed by a informant whom they 
ought to kill. United States v. Wollack, 4*6 P.2d 1398 (2d Cir. 
1972) (order without opinion). 
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certainty and focus arising from formal identification 
of its witnesses by the Government.* 

In addition, while any witness who testifies for the 
Government in a criminal case runs the risk that he 
will be subjected to mistreatment after trial at the hands 
of the defendant or his friends, the rewards received by 
a defendant from such violent conduct tend to be limited 
to the satisfaction of revenge. While this inducement 
has not infrequently been sufficient to stimulate some 
defendants to act, the fact remains that the wholesale 
disclosure of prosecution witnesses before trial provides 
a far more compelling temptation than revenge to the 
unscrupulous defendant and the potential of far greater 
gain. 

Apart from increasing existing dangers to Govern¬ 
ment witnesses by allowing discovery of their identities 
and addresses under any circumstances, the panel, while 
paying lipservice to the idea that protective orders should 
be available where the danger is apparent, has framed 
a rule requiring witness disclosure on unsupported de¬ 
mand by the defendant, with the burden on the Govern¬ 
ment to make a substantial showing that to allow such 
disclosure will cause harm to its witnesses. Some measure 
of the showing the panel intends is disclosed by its an¬ 
alysis in this case, for, while concluding that a Grand 
Jury’s finding of the defendants’ obstruction of justice 
“by beating a Grand Jury witness” was a sufficient basis 
for reversal, for want of “meaningful explanation”, of 
the District Court’s order of disclosure, resting as it did 

* A good example of this appears from the opinion in United 
States V. Paeelti, supra, 521 I'.2d 135. While Pacelli may well 
have been aware that Patsy Parks could give harmful testimony 
against him, there was no evidence that he made any attempts to 
suborn or injure her until he learned from her through Lipsky 
that the Government was attempting to subpoena her for his trial. 
Hours later she was dead. 






/ 
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solely on the Judge’s “inadvertence”, slip op. at 55 & n. 2, 
60, the panel left open the possibility that the District 
Court might properly direct disclosure anyway provided 
a rational basis for doing so was spread in the record. 
The stringency of this requirement is substantially 
greater than required by the decisions of this Court in 
analogous contexts trenching significantly on a defend¬ 
ant’s constitutional rights. See , e.y., United States ex 
ret. Lloyd v. Vincent, 520 F.2d 1272 (2d Cir. 1975) 
i Hays, C.J. i; United States v. Bell, 464 F.2d 667, 669- 
672 12d Cir.), cert, denied, 409 U.S. 991 (1972). 
Moreover, the fact is that it will be a rare case in which 
the Government will be able to oppose an application 
for discovery of its witnesses with the strength of a 
Grand Jury’s finding that witness intimidation has al¬ 
ready occurred. Even more important, while witness 
tampering is a statistical reality, it is not usually an 
objectively demonstrable one within the confines of 
pretrial proceedings in a particular prosecution. For 
example, while the Court now knows that Vincent 
Pacelli was a very substantial narcotics trafficker, see 
United States v. Mallah, 503 F.2d 971, 981-987 < 2d Cir. 
1974), cert, denied, 420 U.S. 995 (1975), at the time 
that Pacelli murdered Patsy Parks, the only charge upon 
which he had ever been arrested was the one at the trial 
of which Parks was to testify. Moreover, it is certainly 
fair to conclude that had the Government foreseen any 
of the mayhem or tampering that is chronicled in the 
cases cited above—even on a far less certain basis than 
would foreclose an order to disclose Government wit¬ 
nesses under the rule announced in this case—it would 
have taken steps to prevent it. However, the response of 
a particular defendant facing imprisonment to the cataly¬ 
tic knowledge of the identity of the witnesses against 
him will vary as much as human experience and moral 
control under stress differ between one individual and 
another. The vice of the rule announced by the panel 
is that the potentiality of harm to Government witnesses 
is simply unpredictable on a case by case basis, absent 
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any history of such specific conduct on the part of the 
particular defendant involved. The net of the matter is 
that, if the panel rule is allowed to stand, a certain num¬ 
ber of Government witnesses will die in this Circuit every 
year. Nothing in the panel’s opinion suggests any good 
reason why this should be so, nor why Congress’ judgment 
on just this point should not be followed, w’hether or not 
it is controlling as a matter of law. 

We submit that, if pretrial disclosure of the Govern¬ 
ment’s witnesses is ever to be allowed, it should only occur 
in cases in which the defendant can establish with sub¬ 
stantial evidence his specific pressing need for such in¬ 
formation pretrial and a certainty that this information 
will not be misused. While this may seem restrictive, there 
is simply no basis to conclude that criminal prosecutions 
as presently conducted are unfair because an accused 
may lack knowledge, until trial, of the names and ad¬ 
dresses of the witnesses against him, or that the legiti¬ 
mate benefits to be derived from such disclosure outweigh 
the potential dangers. The rule announced by the panel 
is far more likely to lead to unjust judgments. See 
United States v. Louis Carreau, Inc., 42 F.R.D. 408, 
413-415 (S.D.N.Y. 1967), (Mansfield, «/.). 
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CONCLUSION 


The opinion of the panel in this case should be 
modified to reverse the order below on the ground 
that the District Court acted outside its authority, or, 
at the very least, granted a motion u P on w " ,ch ° 
wholly insufficient showing had been made by 

defense. 
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